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Information from Calirans’ independent analysis serves 1o refute other statements presented in
the DEIR/S, namely that “[Jo the exient that a project relieves congestion by enhancing
operationz and improving travel times in high-congestion travel corridors, GHG emissions,
particularly COz, may be reduced” (p. 4-55). In support of that statement, the Lead Agency
includes a gragh (Figure 4.2) extracted from a single-page ariicle {i.e., "Traffic Congeslion and
Greenhouse Gases: Matthew Barth and Konok Boriboonsomsin,” p. 4-55) and included a web-
fink to that article. Noticeably absent from the DEIR/S analysis and the referenced graphic are
tha authors’ own admenition. The cted sludy notes that different iraffic management
techriques (i.e., congestion miigation increasing average traffic speeds from those under
heavity congested conditions, spee¢ management reducing high speeds to safer speeds; and
{raffic smoothing mducmg the number and y of lerations} could
affect CO. emissions “as long as travel demand does not increasa hecause of the improved
traffic flow.” The Lead Agency's own analysis {e.g., “the proposed project is intendsd lo add
capacity *, p. 3.6-10] refutes any emissicn reduction benefils.
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In its = ially broader lysie of GHG issi Caltrans cencluded: “Tr |
transportation-related air qualily assessmeants focus on several principles, some cfwlm:h remain
spplicable in the GHG conlext. A key concept is the relaticnship, for a given point in time,
between vehicle emissions and trave! speeds. In general, slop-and-ge traffic produces high
emission rates for vilually sil vehicle types and traditional urban-scale pollutants such as
hydrocarbons (HC), carbon monoxide (CO), and oxides of ritrogen (NOx). Per-vehicle
emiszions of urban-scale poliutants deciine as traffic fiow improwves until, at very high speeds
{e.g., G0+ mph), emission rates increase again. Vehicular CO; emissions follow a similar
pattern. Read congestion that significantly reduces speeds or ncreases engine loads will also
increase emissions. A key disconnect betwsen traditional urban-scale pollutants and CO.,
hawever, lies in the understanding that although emissions of traditional peliutants of interest
(HC, €O, and NOx) have declined substantially in recent decades as vehicle technology has
improved, CO; amissions are governed by fus! economy, which has remainad static over time.
Thus, helding fuel consumption per mile driven as a conslant, any increase in VMT results in
increased COy" (p. 9).

The above referanced study further notes that “[tjhe literature separates short and leng-lerm
impacls, and identifies factors that infiuence how new capacity afters travel speeds, frip
generation, mode choice, travel distance, and time-of-day travel cheices. The National
Reszearch Councii [MRC] found major highway capacity additions increase emissions over the
long run, particularly in growing, less developed areas where capacily increases altract further
developmant. NRC noted that in developed areas, traffic flow improvements such as left tumn
Ianes and sigral timing may reduce emissions without risking related traffic growth. More recent
lterature reviews also document a positive correlation between increased lane-miles of capacity
and increased daily VMT; California-based analyses correborate this link ™% |ncreased
travel activity contradicts the AB 32 Scoping Plan, which envisions that by year 2030, control
strategies will eve an elght percant reduction in per-capita WVMT from BAU [ousiness as
usual} conditlions” (Project Categary Description, Mixed Flow Capacity Addition).

The “foolnote” cited by Caltrans is to Robent Cervero's and Mark Hansen's "Induced Travel
Demand and Induced Road lnvestment A Simultanecus Equation Analysis” (Journal of
Transport Economics and Policy, Volume 38 Part 3, September 2002, PP 459-490)

{Attachment_C) In that article Professor Cervero i of T on  Studies,
Department of City and Regional Planning. University of California, Eerke!ey} and Professor
Hansen (instifute of T portat Studies, Der of Civil and Enviranmental
Engineering, University of California, Berkeley) present si 2us models predicting induced

fravet demand and induced road investment.

Based on a review of the literature, the accredited authors concluded that recent research is
“broadly consistent with the asserions, made several decades ago, of two noled transport
policy analysts, Anthony Downs and Wilfred Owen. Dovms, argued that expanding congested
freeways triggers a phenomenon he termed ‘triple convergence' in which drivers shift their
routes, times of travel, and medes in order to exploit the new capacity, thereby generating
similar levels of congestion (at least duning peak penods) as before. Downs' interpretation led
Owen to conclude; 'Meeling the ever-growing needs for fransport capacity has often proved 1o
be a fruitiess task, as the persistence in wrban traflic jams attest’ In the United States, the
contention that "you can't build your way out of traffic congestion’ has become the rallying cry of
the Surface Transportation Policy Project {STFP). In a receni report based on 15 years of dala
across 70 US melropalitan areas, STPP concluded that regions that invested heavily in
expanding road capacity fared no better in easing cengestion than areas that did not” (p. 470).
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As defined therein, “induced fravel’ reflactis] all changes in trip-making that are unleashed by a
road improvement: (1) newly generated trips (that is. latent demand). (2) longer journeys; {3)
changes in modal splits. (4) route diversions; and (5] time-of-day shifts. ‘Induced demand’ is
maore restrictive, encompassing only the first three of these companents, thereby reprasenting
only nevdy added VMT within a region” {p. 470). Based on their empirical findings, the authers
found thal modeling resulls ware “consistent with theary and much of the empirical literalure fo
date. Motably, a strong short-term travel induced demand efiect was uncovered from the 22
years of county-level California data: from the elasticity estimate, every 10 per cent increase in
lane-mile capacity was associaled with a 5.9 per cent increase in VMT, controlling for other
factors including the samultaneo.ls lnﬂuenoes of road supply and demand. However, the results

also reveal a s induced effect, wilth lane-mile additions significantly
axplained by VIMT: a 10 per cent | in VT was ted \Mlh a 3.3 per cent increase
in lane-mile additions, all else being equal and simult; 18 i i for. Thus,

‘induced demand’ effects were found ta be stronger than ‘induced investment’ effects, although
not overwhelmingly so. Regarding the polarized debate that swirls around induced travel
demand, as often is the case with idealogical diferences, there is some truth in both sides cof the
argument. That is, California experiences suggest thal road investments induce travel demang
and traffic growth induces road investments. The former dynamic appears 1o be stronger than
the latter; however, both sets of relationships are y sig is added) (pp
ATE-481).

in Enviranmental Council of Sacramento v. California Depardtment of Transportation, Case No.
07CS00887 (July 15, 2008) (Aflachment D), in a case involving highway improvements similar
to those now baing proposed, the court staled that “[induced demand is broader than a
project's ‘prowth inducing impacts’ in thal a highway project's ‘growth inducing impacis' may
conlribute to ‘induced demand,' but ‘induced demand’ also may occur even if the project will not
have an ‘growth indusing impacts™ (Minute Order, p. 9). As noted in the court record Wil
Kempton' {Caltrans Diirector) was expressly named in the suit {e.g., A peremplory of wiit of
mandate directed to Respondents Calfornia Departiment 12 of Transportation and Director VWil
Kempton shall issus under geal of this Court, ordering Respondents to do all of the follewing: (2)
Within 20 days from service of this writ of mandate, Respondents shall vacate and set aside the
Jurne 21, 2007, certification of the Final Environmental impact Report. . .(b) Respondents shall
not reapprove the Projact unless and unlil Respondents have certified an envirenmental impact
report that complies with CEQA and the CEQA Guidelines, and otheraise complied with CEQA,”
emphasis added, p. 2). Since thal same Wil Kempton® is now the DCTA's Chief Exscutive
Officer, clearly the OCTA was intimately familiar with the case, the court's admonishment, and
the requirements for a legally adequate CEQA document. Since the issues and cefecls raised
in the above case are diractly applicable to the proposed actions and its CEQA compliance
obligations, each of the assertions and allegations raised by the Environmental Council of
Sacramento, as presented therein, are incorporated herein by referance

As specified in CEQ's M wdum to Heads of Agencies on the Application of the National
Environmental Policy Act to Proposed Federal Actions in the United States with Transboundary
Effects” (Council on Environmental Quafity, Chair, July 1, 1987) (CEQ Memorandum): “Neither
NEPA nor the Council on Environmental Cuality’s regulations implementing the procedural
provisions of NEPA define agencies' obligations to analyze effects of actions by adminstrative
boundaries. Rather, the entire body of NEPA law duects federal Egeﬂcleﬂi i analyze the affects
of proposed actions to the extent they are of the
proposed actian, regardiess of where those impacts mlght occur.  Agencies must analyze
indirect effects, which are caused by the action, are later in time or farther removed in cistance,
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but are still reasonably foreseeabls, including growth-inducing effects and refated effects cn the
ecosystem, as well as cumulative effects” (pp. 3-4).

Despite the Department's claim that the preposzed action will decrease congestion, there exists 76
substantial evidence that the proposed improvemenis will aclually increase the number of

vehicles (as measured, indirectly, by increased lotal VT, thus increasing congestion. As

indicated in Tables 3.1.6-3 {1-405 Mainline Eslimated Daily Vehicle Miles of Travel} and 3.2.5-4

(Vehicle Miles Traveled) in the DEIR/S, increased daily VMT aliributable to each of the three

build aternatives is presemted in Table & (1-405 Mainling Estimaled Daily Vehicle Miles

Travel). From this, it becemes evident that the proposed action does not get motorists out of

their vehicles and onto public transportatian. In fact, the proposed action would appears to have

the oppose affect. Similary, because each of the three buid allernatives increase VMT over the

Mo Build Altemnative, the DEIR/S own avidence (e.g., total VMT is not the same under the No 77
Build Alternative and the three build allematives undar both 2020 and 2040 conditions), as
summarized in Table 7 (Induced Travel Demand in Increased Vehicle Miles Travelad),
demenstrates that the proposed action both diverts traffic and indusces travel demand (g,

growth inducing).

July 2012 San Diego Freeway lmprovement Praject
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Table &
1-405 Mainline Estimated Daily Vehicle Miles of Travel
Sey 1 009 b———— L ——t— 2040 R—
oment W B A¥3 |NoButd| Aw1 | anz | k3
SR-72 10 i [ [ U DR
Bt |1/053.000]1,142,000 1,225,000 11,283,000 | 1,314,000 [1.204,000, 1,361,000 | 1,437,000 | 1,492,003
Erookhurst ] i !
o 1,756,000/1,628,000] 2,085,000 {2,167,000 | 2,195,00012,013,000| 2,244,000 | 2,405,000 | 2,460,000
SR-27 Eost | 1
SR-22 East £ 000l y S
iEoe | [1.:214,000(1,325,000 1,426,000 | 1,488,000 |
Tatal  |4,083,000(4,396,000 4,714,000 | 4,936,000 5143000 | 5,512,000 5,631,000
Source: Galfornia Depactmant &l T ion, Drafl E Impact o

Statemant — San Diago Fraeway Improvement Progect, Orange and Las Angeles Countes, Califormia, SCH
S2008081001, Fable 3 1.6-3 {1-405 Mainfine Eslinm\cu Daily Vehicle Miles of Travel), p. 3.1.6-22)

Table 7
Induced Travet Demand in Increased Vehicle Miles Traveled
. . e —— T 1
Tolal __|4,063,06014,396,000; 4,714,000 |4_aﬂa_m(r 5,001,000 |4 618,000] 5,143,000 | 5,512,000 5,631 000 |

i [ |
S:,l.i.s:: | +318.000 | +540,000 | +805,000 +525,000 | +894,000 [+1,013,000
Souce Caboria " T, Drafi v Tpact RepoTErwronmerlimpad

Slaterment — San Diegoe Fneeway Improvement Prn,pc: Crange and Los Angeles Counties, California, SCH
H2009091001, Table 31.6-2 (-405 Manline Estimated Daly Vehlcle Mies of Travel), p. 3.16-22)

As indicated therein, when compared to the No Build Altermative, Alternalive 1 will add 525,000
VMT, Alternative 2 will add 894,000 VMT, and Alternative 3 wili add 1,013,000 VMT. As
indicated in the PSR, with regards to automobile accidents and severity, the “average rale
Statewide,” as measurad per million vehicle miles, is reported to be “0.006 fatal,” “0.26 fatal plus
injury,” and "1.24 total" (Table 4, p. 17). Based on a projected daily increase of 1,013,000
vehicle miles, undisclosed is the projection that the three build alternatives will produce an
estimated 2.2 annual fatalities, 140 6 annual fatalities plus injuries, and 458.8 annual accidants.
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Although representing a large projected increase in total vehicle miles traveled, the estimates
appear unrealistically low in light of the USEPA's projection that between 2007 and 2030, VMT
will increase by 456 percent within the Los Angeles-Riverside-Orange Metropolitan Statistical
Area (MSA) (hitpfiwww.epa Ak agf.ntm). The reasons for any
substantial deviation should be fully explained.

As indicated by the FHWA's “Multi-Poliutant Emissions Benefits of Transportation Strategies,
Final Report” (November 14, 2606} “Transportation is a major source of air poflutant emissions.
Naticnally, on-read transportation scurces are responsible for 27 percent of VOCs [volatile
arganic compounds] emissions, 35 percent of NOx [nitrogen oxides) emissions, and 55 percent
of CO [carbon monoxide] emissions” (p. 1-1) The FHWA further noted:

Strategies that raduce vehicle miles traveled (assuming no other effects) will reduce
emissions of all poliutants, Each mils that a vehicle travels, it emits more peliution, so
reducing vehicle travel mileage will reduce emissions of all seven gases [CO,
particulate matter (PM,o and PM,s), NOy, VOCs, sulfur oxices (S0}, and ammenia
(NH:}] However, in conducting emissions analysis, it is importan: to examine not only
the reduction in vehicle miles tfraveled (VMT), but also the reducticn in the number of
vehicle trips. During the first portion of a vehicle trip, when the vehicle engine siaris
cold, the vehicle emits some poliutants at a much higher rate than during the
remainder of the tip, since emissions control technology does nol operale as
efficiently as when the vehicle is warm. Some strategies reduce VMT by shortening
vehicle frip lengths but do not reduce the number of vehicle trips. For instance,
development of a park-and-ride lot may reduce VMT by encouraging carpools, but the
park-and-ride lol generally does not reduce wvehicle cold starts. only running
emissions, since individuals must drive to the lot in the morming. On the other hand,
most bicycle/pedestrian pru;scts reduce vehicle trips en!l'ely and will eliminate both
cold start and running emi C quently, VMT-red gies may result
in differant percentage reductions in dlﬂeﬂem pollutants, Gepg-,nd ng on whelher or net
vehicle trip cold starts are reduced (p. 2-

The proposed action produces the “double whammy” of both increasing VIMT and, by promoting
SOVs, increasing the number of total vehicle trips. In addltlon lhe projected increase of YMT
under gach of the three build alternatives results in fion of gasoline and
other petrolzum products. As reported in the USEPA's Irwcnlury of US. G[genhause Gas
Emissions and Sinks: 1990-2010° {April 15, 2012), the USEPA conciude:

The franspartation end-use sector accounted fer 1,772.5 Tg CO; Eq. [teragrams of
C0, equivalent] in 2010, which represented 33 percent of CO; emissions, 23 percent
of CH. emissions, and 48 percent of N0 emissions from fossil fuel combustion,
respectively. . /Among domestic fransportation sources, light duty vehicles (including
passanger cars and light-duty trucks) represented 61 percent of CO, emissiens,
medium-and heavy-duty trucks 22 percent, commercial aireraft 7 percent, and other
sources 10 percent. Passenger car CO; emissions increased by 20 percent from
1990 to 2010, light-duty truck. . . Frem 1890 to 2010, iransperation emissions rose
by 19 percent due, in large part, to increased demand for lravel and the stagnaticn of
{uel efficiency across the U.S. vehicle fleet, The number of vehicle miles traveled by
light-duty motor vehicles (passenger cars end light-duty trucks) increased 34 percent
from 1920 to 2010, as a result of a confluence of factors including population growth,
economic growth, urban sprawl, and low fuel prices over much of this period. . .

Juty 2012 an Diego Freeway improvement Project
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Almest all of the energy consumed for transportalion was supplied by petroleum-
kased producis, with rrore than half being related to gascline consumplion in

es and other t y icles. Other fuel uses, especially diesel fuel for
fraight trucks and jet fuel {Dc aircraft, aw{,untsd for the remainder. The primary driver
of transponaiion-relaled emissions was GO, from fossil fuel combustion, which
increased by 20 percent from 1280 to 2010 (p. 3-13).

As indicated in the DEIR/S, “all three build atematives would result in increased energy usage”
(p. 3289} Specifically. (1) "Aternative 1 would result in the annual consumption of
approximately 157,082 barrels more crude oil than the No Build Alternative” (p. 3.2.8-5), (2}
“Alternative 2 would result in the consumption of approximately 284 212 barrelz mare crude ol
than the Mo Build Alternative” (p. 3.2.8-6); and (3) "Alternative 3 would result in the consumption
of approximately 322,589 barrels more crude oil than the No Build Alternative” (p, 3.2.8-8).

The DEIR/S further states: {1) “The future amount of crude oil use assaaated with the
construction and maintenance of Alternative 1 is eslimated to be app y 16.05 milion
barrals. Compared to the No Build Alternative, there would be no indirect energy savings. This
demand would be partially offsel by long-term per-vehicle energy savings in the cerridor due to
improved traffic flows under Alternative 17 (p. 3.2.8-8); (2) “The future crude oil consumption for
Alternative 2 is esti to be app tely 16.12 millon barrels. Compared to the No Build
Alternative, there would be no indirect energy savings. This demand would be partially offset by
long-term per-vehicle energy savings in the cerridor due fo improved traffic flows under
Altema.up 2." (p. 3.2, B-B\ and (3) "The fulure crude oil censumption for Alternative 3 s
d 1o be app ly 16.45 millicn bar rels. The overall energy consumplion for
Alternative 3 would be the highest of all three build altematives. Compared to the No Buid
Allernative, there would be ne indirect energy savings. This demand would be partially offset by
long-term per-vehicle energy savings in the corndor due to improved traffic flews under
Alternative 3' (p. 3.2.8-8).

By even inferring the unproven existence of "long-term per-vehicle energy savings” the Lead
Agency seeks to skew the more salient point that, under all build alternatives, a substantial
increase in “future crude oil consumption” will occur and, with it, a corresponding increase in
GHG emissions.  Similarly, with the exception of the limited increase in the total number of
vehicles ufilizing the HOVMHOT lanes, ‘improved traffic flow” is a myth,  Under all scenarics and
both pre-project and pest-project conditions, LOS “F" conditions will remain in all GP lanes
during peak-hour periods.

4.0 1-405 IMPROVEMENT PROJECT

As indicated in Caltrans’ RCR, “Interstate 405 (1-405) also known as the San Diego Freeway
has 24.18 miles located in Orange County and 48.2 miles located in Los Angeles County”
(RCR, Summary). In contrast, the DEIR/S states that “[tihe San Diego Freeway (1-405) is
generally a north-south route with 24 miles in Crange County and 48 miles In Los Angeles
County' {p. 2-1). As such, it is unciear as to the precise and level of accuracy with which the
DEIR/S analyzes or describes the proposed aclion and its potential environmental effects

As indicated in the NOI, “The proposed project covers approximately 14 miles” (p. 2). Similarly,
the DEIR/S notes that the “enlire” length of the “express lanes” is only 14 miles (e.g., "It is
anlicipated that tall amounts 1o use the enlire 14 miles of the proposed 1-405 Express Lanes
from SR-73 to 1-605 weould be similar,” p. 2-20). Algo, the Traffic Study states thal “[tlhe
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proposed project covers a distance of approximately 14 miles along |-405 between SR-73 and L\

B05* (p. 1-3). In an apparent cortradiction, the DEIR/S states that the project covers
“approximately 16 miles” [pp. title page and 1-23). In furlher contradiction, the AQR described
the project as either consisting of a *15-mile corridor length® (ACR, p. 51) or “cover(ing] a
distance of approximately 14 miles” (AQR, PM Conformity HOT Spot Analysis, August 1, 2007,
unpaginated). Although not a large distinction, these glaring difference regarding a fundamental
aspect of the proposed action points to a lack of internal inconsistency with regards to the
mannar in which the project is described and suggesis the existence of an inconsistency n__J
which the project is analyzed.

Of more signifi . i5 the ibl ion of the three build alternatives
For example, as mmca ted in corespondence t‘ram Wil Kempton, OCTA's Chief Executive
Officer to OCTA's Regional Planning and Highway Committea (Subject Update on the
Interstate 405 Improvement Project Aternatives, Business Models, and Delfivery Oplion), dated
April 18, 2012, the CEO noted that “Alternative 3 is approximately two miles langer than the
other two allematives” (p. 2). That difference is neither identifisd nor analyzed in the DEIR/S
From all these conflicting statements, it is not pessible to accurately determine the length of any

of the three build alternatives.

In addition, internal inconsistencies have been identified throughout the DEIR/S. For example,
the AQR states that “Alternative 1 is fully funded and is in the 2008 Regional Transportation
Plan” {p. 73). Conversely, the DEIR/S nates that “[fJull funcing has not been identified for any of
the proposed build alternatives and remains an ypesolved issue” (emphasis added) (p, S-39).

As stipulated under Section 15123(b) of the State CEQA Guidelines, EIRs must includs “[ajreas
of controversy known to the lead agency including issues raised by agencies and the public”
and “filssues to be resolved including the cheice ameng alternatives and whether or how to
mitigale the significant effects,” Since neither Caltrans nor the OCTA have presented a viable
finarcing structure demonstrating the feasibility of any of the three build alternatives (thus
aliowing for public discussion and debate) andlor demonsirating the ability of either agency to
effectuate any of the build alternatives or fund the “efforts” and/er “measures” identified therein,
the Lead Agency has presented a legally inadequate CEQA analysis.

41  Orange County T portation Authority M mMm2

As indicated in the DEIR/S: "A large portion of the funding for the proposed project is included in
Orange County’s Renewed Measure M trarsporiation sales tax initiative (countywide half-cent
sales tax) funding program. The Renawed Measure M (Measure M2) Program was authorized
by Crange County voters in November 2008, and il began in 2011, The Measure M2 Program
allocates sales lax revenues to specific Orange County, transportation improvement projects in
three major areas — freeways, street, and roads, and trensn The Measure M2 Program, which
is a 30-year 3118 bllllon program gned to improve Orange County
transportation, tai that ts funding for improvements to the i-405 corridor
and requires any arterial overcrossing replacements asscciated with widening 1-405 to meet
OCTA's “Master Plan of Arerial Highways™ (MPAH) standards. Project K [San Diego Freeway
{1-4D5) Improvements between the 1805 Freeway in Los Alamios area and Costa Mesa
Freeway {SR-55]] in Allachment A of the ordinance establishing the Measure M2 Program
provides for improvements on 1-405 that would “add new lanes to the San Diego Freeway [I-
405] between 1-605 and SR-55, ganerally within the existing right-of-way. The project will make

iy 2012 San Disgo Freeway Improvement Preject
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best use of available freeway property, update intarchanges and widen all local overcrossings
according to city and regional master plang” (p. 1-17 and 18).

411 Measure M

Rs indicated in the ‘Orange County Local Transportation Autherity Ordinance No, 2° (Amended

23, 1891, ber 25, 1991, May 23, 1994, May 13, 1996, June & 1997,
8] ber 10, 2001, September 13, 2004}, as signed on August 2, 1920 “The purpose of this
measure is to improve the quality of fife, relieve traffic omgest'lon. and improve gir quality in
Orange Cuurty {emphasis added) (p. 9} Absent from the DEIRSS is any indication that the 83
‘purpose” of the proposed action includss improving the “guality of life” and "air quality.” Why
was that stated purpose not explisilly included in the project description?

As spacified thereln, the "Ordinance No. 2° stipulates that the OCTA shall accomplish that
stated purpose by, among other things, “[expanding the present Los Angeles lo San Diego
commuter rail service thraughout Orange County,” by “{ilncreasing transit service and providing
discount fares for senior citizens and the disabled,” anc by “[rlequiing that any proposed

change in the amount of funds for rail transit, freeway, regional and local street mp’ovem?nt 84
expendilures be brought back to the voters for their approval” (p. 10). How does imposing a toll
on freeway use reduce fransporation costs for senior cilizens and the disabled? Based on that
language, does the Lead Agency concede thal any expendilure about the “3500 million dollars®
specified therein requires voters' consent?

Included in “Ordinance Mo. 2° was the "Orange County Division, League of California Cities
Countywide Traffic Imp and Growth Managemen! Program. Coundywide Growin
Management Plan Component” (Revised June 15, 1988, Amendec September 23, 1681,
Amended May 23, 1884). As stipulated therein, ‘[tihe goals of the Trafiic improvement and
Growlh Management Program shall be to: [1) Outline each agency's plans and efforts 1o
develop multi-jurisdictional traffic solutions through well-defined cocperative planning process,
[2] Specify traffic level of service standards, [3] Promete alternative forms of transpertation and
overall system efficiency by maximizing use of the existing transportation netwerk through
Transportation Demand Management (TDMj; [4] Provide funding for construction and
maintenance of stree!, road and highway facilities: {5] Require a locally collected and
administered traffic mitigation fes to guarantee that new development pays its fair share toward
dealing with traffic genarated by the new development; [6] Foster a better balance of jobs and
housing and attempt to reduce the length of ccrnrnuier wips through careful planning, [7] Provide
that local jurisdictions, where licabk standards for fire, police, library,
flood contral, and other infrastructure services basad on local criteria; [8] Require the phasing of
new developmant to insure that service level goals are achieved, [¢] Envisions the creation of a
deficient intersections program to promote funding matches between local fees and proceeds
from the sales tax correcied deficiencies.”

How does the Lead Agency's cesignation of the project “corrdor” and failure to considar the
adiining segment of the 1-405 Freeway in Los Angeles County fulfill the goal of prometing 85
mu!‘tl 1unsdld.0nal ual’ﬁc solutions™?  How does the DEIR/S failure to consider any

ives allow spacificity of ‘traffic level of service standards™? How
does the Lead Agency's rejecticn of the “TSM/TDM/Mass Transit Altermative” serve to “promate
altarnative forms of transportation™?
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With the exception of "Santa Ana Freeway Improvements for the San Diego Freeway {1-403) to
the Los Angeles County Line” “San Diege Freeway (1-5] from the [-5/1-205 Confluence to San
Clemente,” and “I-41-405 Interchange,” the proposed aclion does not appear to be a part of the
"Orange County Freeway Project Descriptions” presented in Measura M. Excluding reference
to any subsaquent inclusion n Measure M2, where in Measure M is the "1-405 Improvement
Project” identified and described?

4.1.2 Measure M2

As indicated in the OCTA's “Renewed Measure M Transportation Investment Plan,”
aceampanying OCTA's “Crdinance No. 3.° as adepted on July 24, 2008: “The Ordinance is not
intended to modify, repeal or alter the provisions of Ordinance No. 1, and zhail not be read to
supersede Ordinance No. 2. The provisions of the Ordinance shall apply solely fo the
transactions and use tax adopted herein” (p. 8). The following descripticn of “Project K {San
Diege Freeway [1-405] Improvements between the 1-805 Freeway in Los Alamitos area and
Costa Mesa Freeway [SR-55]) was provided thergin:

Add naw lanes to the San Diege Freeway between 1-505 and SR-55, generally within

wisting _right-of-way. The project will make besl use of available freeway
property, update interchanges and widen all local overcrossings according fo city and
regional plans.  The improvements will be coordinated with other planned 1-408
improvements in the [-405/5R-221-605 interchange area to the north and the I-
405/5R-73 improvemants to the south. The improvements shall adhere to
recommendations of the Interstate 405 Major Invesiment Study (as adopied by the
Crange County Transportation Authority Board on Oclober 14, 2008) and will be
developed in cooperation with iacal jurisdictions and affected mmmunilies. Today, I-
405 cames about 430,000 vehicles daily. The volume is expacted te increase by
nearly 23 percent, bringing it up {0 528,000 vehicles daily by 2030, The project will
increase freeway capacity and reduce congeslion. MNearterm regional plans also
inciude the improvements 1o “the 1-405/SR-73 interchange as well as a new carpool
interchange at Bear Street using federal and state funds. The astimated cost for
these improvements to the 1-405 is $500.0 millicn (emphasis added) (p. 13).

Freeway Projects will be built largely within existing rights of way using the latest
hlghway design and aafety rpqu"ements However, to the greatest extent possibie

Sensitive Des:gn as described in the nalionally reougmzed Federal Highway
Administration (FHWA) Principles of Context Sensitive Design. Freeway projects u.ll
also be planned, designed and constructed with consideration for their

historic and environmental impacts on nearby preperies and communities using suah
elemants as parkway style designs, locally native landscaping, sound reduction and
aesthetic trealments that it the sur di - At least five percent (5%)
of the Met Revenues sllocated for Freeway Projects shall fund Programmatic
Mitigation for Freeway Projects (emphasis added) (p. 4-5).

Ordinance 3 further noted that Freeway Projects will be planned, desrq'\ed and conswucted
using a flexible community and o to
historic and environmental values with transportation sal'&ty mobility, maintenance and

performance goals” (p. B-5). Absent frem the DEIR/S are any st of OCTA's adt

to the rac dations of the “Ir 405 Major | Study,” evidence of raceptivity
July 2012 San Diego Freeway Improvement Project
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to Seal Beach's expressed concerns, or furding commitments to @nvironmental mitigation within
the City. Although “Alternative 4 is a lower-cost option to provide localized improvernents within
the 1405 coridor that could be fully funded and implemented with avalable revenue from
Orange County's F M tation salas tax initiative” (p. 2-28), absent from
the DEIR/S is the analysis of any alternative designed “within [the] available budget.”

What is "Context Specific Dasign” and how would the principles exposed therein relate fo the

planned re‘ocation of the existing scundwalls along Almond Avenue? What is mean by

“designed and constructed with consideration for their aesthetic, historic and environmental

impacts on nearty properfies and ities™ in the p d ion of the existing

soundwalls along Almonr.l Avenua? How does the Lead Agercy = self-imposed ‘independent 87
utility and lagical termin,® excluding considerstion of those freeway segments located to the

north and south of the proposed action, confarm to the mandate that “improvements will be
coordinated with other planned 1-405 improvements in the 1-403/5R-22/-805 interchange area

to the north and the |-405/SR-73 improvements to the south™?

Measure R was approved by Loe Angeles County volars in November 2008 and increassd
sales taxes in Los Angeles County by one-half cent for 30 years in order to fund transportation
projects and improvements. The ballcl measure created the "Traffic R"ll&f and Rall Expa'lsmn
QOrdinance” (efleciive January 2, 2009) {hitp:/fwww. metro net’s e, paif)
which included an expenditure plan, defined specific projects for Iundmg established a
timeframe for the availability of funds, and expected level of funding

Absent from the DEIR/S is any reference to or discussion of the Gateway Cities Council of
Governments' *1-805 Cangestion ‘Hot Spals' Feasibility Analysis” as funded under Los Angeles
County Measure R. That study is analyzing congestion improvement alternatives for various
"hot spots" along the |-605. SR-91, 1-405 and |-105 Freeways in Los Angeles Counly, as well as
the surrcunding arerial street network and includes improvements to freeway-to-freew
interchanges, additional freeway GP lanas, and arterial streel improvements. How is the Lead
Agency's failure to even identify the existence of that sludy and tha! ordinance consistent with
Measure M2's requirement that freeway improvements be coordinated?

88

To the extent that Caltrans and/or the OCTA assert thal the project is publicly mandated (as a
result of the passage of Measures M/M2), then, at a minimum, the Lead Agency must: (1) define
the project's P&N and objectives as the fulfilment of that mandate; (2) include “Project K as
one of the alternatives examined in detail in the DEIR/S; anc (3) identify "Project K" as the
"preferred” alternative.  The fact that none of those actions in fact occurred negates any
assertion of alleged connectivity batween the proposed aclion and the veters' directive. By
defining the propesed action's P&N and objective as something other than the voters' directive
and by subsequently efiminating “Project K (i.e., Alternative 4] bacause it "would not meet the
project purpose and was eliminaled from further consideration” {p. 2-4) appear to suggest that a
State bureaucracy believes that it is not bound by the majority of the will of the County’s voters,

89

Numerous City's residents have stated that the introduction of HOT lanes along the i-405

Freeway is inconsistent with the prowisions of Measures M/M2. While Ordinarce Nos. 2 and 3

include extensive references to “freeways,” there is not a single reference to “toll” roads, to

*HOT lanes," of to “express lanes.” The City has reviewed thoze ordinances and concurs th

no such references exist therein. Is the Lead Agency assering that "HOT lares™ andfor

‘express lanes” are eitner explictly or implicidy authorized theraunder and that Measures M/M2 90
funds can be used for the develepment of any form of pay-for-use roadway system?
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4.2  Department-Specified Purpose and Need

Although purportedly the basis for the initiation of improvements to the 1-405 Freeway, absent
from the Lead Agency's declared P&N is any reference to Measures MM2.

As indicated in FHWA's "NEPA and Transpordation Decisionmaking = The Importance of
Purpose and Meed in Environmental Documents’ (September 18, 1990) “The purpese and
need section Is in many ways the mast important chapter of an environmental impact statement
(EIS). It establishes why the agency is proposing to spend large amaounts of taxpayers' money
while at the same time causing signficant environmental impacts. A clear, well-justified purpose
and need section explains (o the public and decision makers that the expendiwre of funds is
necessary and worthwhile and that the priority the project is being given relative to other needed
highway_projecls is wamanted. In addition, although significant emvirenmental impacts are
expected to be caused by the project, the purpose and need section should justify why impacls
are acceptable based on the project's importance. As impertantly, the praleet pursase and
need drives the process for allernatives considsration, in-depth analysis, and ultimate selection.
The Council on Enviranmental Quality (CEQ) regulations require that the EIS address the ‘no-
action' alternative and 'rigorously explore and cbjectively evaluate all reaconable allemalives™
(emphasis added).

On May 12, 2003, the CEQ issued a guidance letter to The Honorable Morman Y. Mineta,
Secretary of the Depariment of Transportation concemning the role that the P&N plays in the
context of compliance with CEQ's reguiations under NEPA. As indicated thersin. “The
requirement for a discussian of 'purpose and need’ in an ervirenmental impact statement under
the CEQ regulaticns is to 'briefly specify the underlying purpose and need to which the agency
is respanding in proposing the alternatives including the proposed action' (40 C F.R, §1502.13).
This discussion is imporiant for general context and understanding as well ag to provide the
framewark in which ‘reasenable allernalives to the proposed action will be identified. The lead
agency federal agency proposing to take an action - has the authority for and responsibility
to define the ‘purpose and need’ for purposes of NEPA analysis. This is consistent with the lead
agency's responsibilities througheut the NEPA process for the 'scope, cbjectivity, and content of
{he entire statement or of any other respansibility’ under NEPA™ (p. 1).

With regards to CEQA, a project description shall include a “stalement of objectives sought by
the proposed project. A clearly written statement of objectives will help the lzad agency develop
a reasonable range of allernatives to evaluate in the EIR. . The statement of objectives should
include the underlying purpose of the project” (14 CCR 15124k]).

Section 6002 of SAFETEA-LU established an "environmental review process” that is required 1o

be d for all i ital impact prepared for highway or transit projects that
require approval of the USDOT. The FHWA's and the FTA's SAFETEA-LU Guidance contains
detailed guid garding impl ion of Section 6002. As defined therein, the term

"transportation project’ means any highway project, any public transporiation capilal project,
and any multi-medal project that requires an approval from FHWA or FTA, As indicated in the
DEIR/S: “Autharity to operzte a tall faciity on the Interstate Highway System would be required
from EHWA® (p. 1-18). In addition, as specified under Section 8002(f) therein, “[he statement
of purpose and need shall include a clear statement of the abjectives thal the prapesad action is
intended to achieve, which may include - {A) achievirg a paortation objeclive identified in an
applicable stalewide or metrcpolitan ion plan; (B) ing land use, i

development, or growth objectives established in applicable Federal, State, local, o tribal plans;
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and (C) serving national defense, naticnal security, or other nationa’ objectives, as eslablished
in Federal laws, plans, or policies.”

As indicated in the NOI, “Caltrans, as the delegated National Environmental Policy Act (NEPA}
agency, in cooperation with the Orange County Transportation Authority (OCTA), will prepare
an environmental impact statement (EIS) on a proposal for a highway improvemerd preject in
Orange County, California”® (p. 2) and “tlhe purpose of the project, as cumently defined, is fo
increase capacity, improve traffic and interchange operations, and enhance safety on 1-405
between SR-73 and 1-605" (pp. 2-3). As indicated in the NOP, Calirans "will act as the lead
agency and will prepare an environmantal impact report [EIR] for the preject” and “Caltrans, in
cooperation with the OCTA, propeses to increase capacity, improve traffic and interchangs
operations, and enhance safety by widening the segmant of the 1-405 from SR-73 to 805" (p.
1). The “Public Scoping Notice” states that “Calteans is the California Environmental Quality Act
(CEQA) and the National Environmental Policy Act (NEPA) Lead Agency and the OCTA is the
Funding Agency and a Responsible Agency under CEQA™ (p. 1)

Fram those notices, it would appear that the purpese of the project i consistently defined and
thal the resulting DEIR/S would consistently replicate that pwpose. However, as indicated in
the DEIRSS, the Departmant subsequently states that “[tihe praject purpose is a set of cbjectives
the project s intended fo meet, The project need is the range of transpertation deficiencies that
the project was initialed to address. The purpose of the proposed action is to: [1] Reduce
congestion; [2] Enhance operations; [3] Increase mobility, improve trip reliability, maximize
threughput, and optimize operations; and [4] Minimize envi tal i and right-of-way
acquisition. In furtheranca of the project's purpose, the foliowing objective is then established
by the Lead Agency: “To be consistent with regional plans and find a cost-effective early project
solution for delvery” (p. S-1). Absant from the BEIR/E’ list of project purposes and objectives is
any reference to “increase capacity, improve traffic and inlerchange operations, and enhance
safety.” For some inexplicable reason, the purpose and objectives of the proposed action, as
described in the Department’s scoping documents, are substantially different from the purpose
and chjecti of the prog acticn described in the DEIR/S (indicating a lack of continuity
and consistency between the NOP/NOI and DEIR/S).

The P&N statement presented in the DEIRS neither identifies the need for a specific funding
source nor mited the range of design and development alternatives that could be formulated by
the Department in response therete (e.g., cost and other financial considerations are not
incluged in the P&N). Similarly, absent from the P&N is any reference to Measure M2 andfor
the representations that were make to the County’s voters at the time of there passage.

As indicated in the Lead Agency's technical studies the proposed action's purpose and
objectives turther differ from those presented in either the NOPMNO! and DEIRIS. For example,
a similar but not totally consistent purpose slalement is present in the "Traffic Study — San
Diego Freeway {1-405) Improvement Project SR-T3 to 1-805, Orange and Los Angeles Counties”
{Caltrans, May 2011). As stated therein, “[tlhe purpose of the preject is to add capacity and
: conaestion on the general purpose and High Occupancy Vehicle (HOV) lanes along the
1-405 corrider from SR-T3 to 1-605; enhance intercharge operations; increase mobility,
improve trip reliability, maxmize throughput, and oplimize operations; and enhance safety, afl
while minimizing right-of-way (ROW) acquisition and ensuring the financial viability of proposed
imprevements® (emphasis added) (p. 1-1).
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In contrast, the CIA states that “[tlhe purpose of the proposed action is te: [1] Add capacity and
reduce congestion on the General Purpose (GP) and High Cocupancy Vehicle (HOV) lanes
along the antire 1-405 corridor from SR-73 to 1-605; [2] Enhance interchange operalions; 3]

mability, imp trip reliability, maximize throughput, and optimize operations, ]
Implement strategies that ensure the sarfiest project delivery, and [5] Enhance safety” (p. 8-1).
Alzo, “[tlhe following obj have been ishad to fully complete the project
while minimizing environm impacts: [1] ROW acquisition; [2] Ensure financial

viability; [3] Meet. at a minimum, the commitments of Orange County's Renewad Measure M
transporiation sales tax initiative to add capacity to the 1-405 within the project area; [4] Maintain
or improve future fraffic performance within the corridor;, and [5] Improve the corridar 50 as to
ensure the facility is maintained as an effective link in the Nati ic Highway K
{p. 8-1and 2).

As presented in the DEIRVS, a similar set of "purposes” and “cbjectives” is presented in the MSR
{p. #) and a similar “purpose” statement is presented in the “Inttial Site Assessment — San Diega
Freeway (l-405) Improvement Project SR-T3 to 1-605, Orange and Los Angeles Counties®
{Caltrans, March 2011) (ISA) (p. 8).

As illustrated in Table 8 (Lack of Consistencies in the Propased Actien's Stated Purpese and
Objectives), ignoring the additional substantial differences presented in the "Interstate 405 Major
Investmeni Study, Final Report” (OCTA, February 20CE) (MIS) and in the “Project Study
RepertProject Development Support” (Caltrans/OCTA, July 2008) (PSRIPDS), the NOINOR,
DEIR/S, and accompanying technical studies are inconsistent with regards to the stated
“purpose’ and “chjectives” of the preposed action. As a resull, since thers exists no single set 93
of chjectives that the project seeks to accomplish, under CEQA. it is not poseible to formulate a
"range of reasonable alternatives to the preject, or lo the location of the project, which woul
feasibly attain most of the basic objectives of the project” {14 CCR 15126.6[g]). Instead,
although entirely within the Lead Agency's control, what is presented is a “moving tanget” which
is provided without explanation why the project's stated “purpose” and “objectives” remain

y in flux P d below is & sumimary of the constantly changing P&N and
abjectives of the propesed action.

In additicn, absent from the project's stated purposes and objective is any reference 1o “safety”,
however, the DEIR/S subsequently states that “the proposed project is a transportation project
within an urbanized transportation comidor designed fo enhance public safety and releve
congestion” (pp. 4-4, 4-5, 4-10). As such, the DEIRSS is not even internally consistent as to
what the proposed project seeks 1o achieve.

Assuming that “goals’ and “objectives” are synonymous for the purpose of environmental
sompliance, in comparison, the “goals” formulated for the West County Connector {WCC), as
presented in the WCC FEIR/S included: *[1] Improve mobility and reduce congestion in the SR-
22/WOCC study area; [2) Maximize cost-cHectiveness of the SR-22/WQCC improvements; {3]
Minimize ad and imi ial environmental impacts to SR-22AWOCC

ities; [4] Minimi galive and imize positive economic impacts to SR-22AW0CC
communitias® (p. v}, The substantive deviation among the two adjoining and interconnected
projects is never explainad.

July 2012 San Diego Freeway lmprovement Project
Page 68 City of Seal Beach

GL14 Continued

Draft Environmental Impact Report | Statement
SCH Mo, Z000081001

Table 8
Lack of Consistencies in the Proposed Action's Stated Purpose and Objectves
NOWNOP DEIRIS Tecanical Studias’
Increase cOpaTity Righce congastion Add eapacity @ reduce conpestion on the
Imgeove traffic 2nd | Enhance operalions General Purpose and High Desupancy
imerchange: Incraase mobilty, mprave Vehicle lanes alcng the entire |-405 comridor
cperatiors #rip eiiaily, meximize from SR-73 10 1-605
Enhance safety on thraughout, e opemize | Enhance inlérchange oparations
Purpose 1-408 batween coerations Increass moblkily, improve rig refisbady,
SR-73and 1-605 | Menimize ize th and optimize operations
impacts and right-obway | Implement siralegies thal ensure the earliest
acquisftion project delivery
Enhance safoty
MNone slated To ba conaisiant with | Minimize ROW sition
regicnad plans and find a | Ensure financial viabillty
cost-oficctive cary Meet, &t 5 minimum, the commitments of
project solution for Orange Courty's Renswed Measura M
defivery transponation salkes bx Wtiative o add
Cbjectives capacily fo the 1405 within the project area
Mairtain or imgrove futune traffic porformance
withiv the comidor
Improve the comidor 53 as to answe the facilly
Iz maintained as an efactive ink in the
National Strategic Hghway Netwark
Footnotes:
1. Cakfernia Deparmert of Transzoriation and Parsons, Vienal impact Assessment — San Diego Freeway (1-405)
Improvement Project 57-73 to 1605, Qrange and Los Angeles Counlies, May 2011, p. 3.

Source: iy of Seal deach

In defining meaning, the court (California Oak Foundation v. Regents of the University of
California [2010]) stated that [tlhe primary goal in interpreting any statute is to ‘determine the
Legislature’s intent so as fo effectuate the law's purpose’ [Citation]. Te this end, we 'give
meaning to every word and phrase in the statute to accomplish a result consistent with the
legistative purpose, i.e., the obiect to be achisved and the evil to be prevented by the legisiation’
[Citation]. If the statutory language is cear, we follow its plain meaning so long as an absurd or
urintended consequence doas not result [Citaticn]” (emphasis added). A plain reading of the
Lead Agency's cbisclive indicates that the “objective to be achieved’ is consistency with
regional plans and that the “evils to be prevenled” are cost inefficiencies and delayed
implementation.

If so defined, by failing to present a factual analysis of the proposed action's consistercy with
regional plans (e.g., Southern California Association of Governments, 2012-2035 Regional
Transportation Plar inable C ity y., April 4, 2012), the Lead Agency has not
provided its decision makers and other stakeholders with sufficient information to demensirate
compliance. By pursuing an implementation plan far in excess of available funding (e.g., "[ful
funding has ot been identified for any of the proposed build atternatives and ramains an
unresclved issua,” p. 5-39) rather than focusing on improvements that could be built for the
currently available funding (eg. "Altemative 4 proposed to provide locabized improvements
within the 1-405 corridor that could be fully funded and impi o with riue from
Crange County's Renewed Measure M transportation sales tax initiative,” pp. 2-3 and 4), the
Lead Agency has pursued a path that prevents attainment of ite ovn seli-descrioed objective
(i.e., “early project soluticn for delivery).
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1t is noted that "Alternative 4, as referenced above, is not the same project as “MIS Alkernative
4 identified in the MIS 405 Major Investment Study, Final Repert] and purporedly carrisd
forward by the Lead Agency as "Alternative 1" in the DEIRS {e.g., "Only one build aliemative,
Alternative 1, which was MIS Alternative 4, has been retained as a viabis alternative and is fully
evaluated in this document,” p. 2-3).

Because the Lead Agency concludes that new “Alternative 4 would neither provide additional
capacity along the entire corrdor nor enhance interchange operaticns,” it would thus “not meet
the project purpose and was eliminated from further consideration in this Draft EIR/EIS” (p. 2-4).
Since it is the single objective of the proposed action “[flo be consistent with regional plans and
find a cost-affective early solution for delivery” (p. S-1), it is evident that the proposed actiors
and stated objective are misaligned and that the environmental analysis has been artificially
manipulated toward another pradetermined outcome.

Alternatively, since “cansistency” (or conformity) with regional plans constitutes a pre-existing
chligation for the commitment of Federal funds (e.g., 40 C.F.R. 93.104[d}, 40 C.F.R. 93.108), lo
paraphrase the DEIR/S, the Lead Agency's sole chjective is fo “pursue the implementation of
the propesed action or pursug the implementation of the propesed action faster.”

Referencing SCAG's 2012 RTR/SCS: “A successful RTP creates opportunities for businass,
investment, and employment in Southern Califarnia. This plan does so by proposing over $500
billion of investment in the next 25 years” (p. 12).

Recognizing that these are austere economic times, it must be realistically assumed that the
identified level of investment is uratainable. In order lo assist in prioritization, the 2012
RTPISCS contain key “guicing pelicies,” including: (1) "Policy 1: Transport nvestments
shall be based on SCAG's adopted regional performance indicatcrs”, (2) “Policy 4
T L (TDM) and non-motenzed transportation will be focus
areas, sub]eu 1o Policy 1%, and (3) "Policy 5: HOV gap closures thai significantly increase fransit
and rideshare usage will ba supported and encouraged, subject o Policy 17 (p. 15} Identified
performance outcomes include: (1) “Maximize mobility and accessibilily for all peaple and goods
in the regicn”; {2) “Preserve and ensure a sustainable regional transponation system”; (3)
“Actively enccurage and create incentives for energy efficiency, where possible”, and (4)
“Encourage land use and growth pattems that faciltale transit and non-moterized
transportalion” (emphasis added) (p. 15). The propesed action fulfils none of these guiding
policies and does nol promaote the achievement of any of those performance outcomes. As
such, in the larger policy framework, the propesed action cannot be found consistent with the
2012 RTP/SCS.

As indicated in the California Transportation Commission’s (CTC) * Transpartatian
Neads Assessment, Final Report” (Movember 2011) {CTC Needs Assessment), Statewide,
‘[t]he total estimated revenue fram all sources during the ten-year study period is $242.4 billion.
This represents about 45 percent of the overall estimated costs of projects and programs that
ware identified in the needs analysis, and leads lo a shcﬁfalf of about $285.7 billien over the
ten-year period, if it is d that for pt an {rehakilitation and mai &)
are provided at historical levels (43 4%), then the amount of revenue available for system
expansion and system management projects during this pericd is $94.7 billion, or only about 48
percent of the eslimated costs of needed prajecls’ (p. 1-2). As evidence by those figures, the

State is in desperate need for supph D ion funds andfor belt tightening.
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The OCTA has already tipped its hand with regards to its predetermination of the CEQA and
NEPA processes ultimate outcome.  As indicated in comrespondence from Arthur T. Leahy,
OCTA's CEO to OCTA's Highway Ci i {Subject: C of the San Diego
Freeway Improvement Project for Future High-Occupancy Toll Land and Design-Build
Authority), dated January 19, 2009, the CED stated: (1) “The current estimated cost from the
project study report to add one or twe general purpose lanes ranges from $1.1 billion to $1.85
billion, but enly $500 million is available in Renewed Measure M for this project. Implementing a
HOT lane system on Interstate 405 would generate additional revenuss to help fund these
improvements and facifitate an garly implementalion of @ more comprehengive traffic congestion
relief project in the corridor” (emphasis added) (p. 3); and (2} "OCTA is ready to compete with
ether counties to implement HOT fanes as a public-private partnership project using design-
bulld and to compete for anticipated federal economic stimulus funding™ (p. 4). As such, based
on the disparily belween projected costs and available funding, enly a revenue-generating
altarnative will be deemed feasible.

In addition, the "Draft Transportation Management Plan” (Calirans/OCTA, August 2011) (Draft
TOM), as included in Appendix D of the CIA, states that [tlhe construction of this project is

d to take approxi Iy 54 months” (Draft TOM, p. 8) or five years {e.g., “The five-year
construction period would begin in 2015," AQR, p. 1). Only Alternative 3 is expected to require
54 months (DEIR/S, Table S-1, p. 5-18) to complete. As such, the CrA (:md by extent the
DEIRIS in its entirely) focuses primarily on the imp tion of Alternal

The DEIR/S indicates thal Alternalive 3 “was included in the project develepment process
because it has revenue-generaling potential and because it provides a congestion management
elemant not present in the other build alternatives” (p. 5-38). In addition, “{bjecause of the
tolling component of Altemnative 3, there are additional options available o address the shortfall
of Alternative 3 (e.g., a public privale parinership and a TIFIA loan) that would nol be available
for Alternatives 1 and 2° (p. 1-18) and it is anticipated that construction cf the tofled and GP
lanes in each direction could be partially funded by the toll revenue anticipation bonds” {p. 2-3;
As such, although no definitions are provided, it appears that the Lead Agency has artificially
structured ils scle objective to promote the subsequent selection of Allemative 3 in that the
Lead Agancy it will seek to argue that 2 toll-generating facility will best support a "cost-effective
early project solution for delivery” {p. §-1).

In ting that no pr ial project has yet to be identfied, it is disingenuous for the
DEIR/S to state that “lajfler the public circulation pened for the Draft EIREIS, all comments will
be considerad, and the Preject Development Team (PDT) will select a preferred alternative™ {p.
2-27). Evidence of predetermination can be found in OCTA's 2010 LRTP. Presented therein is
a “list of freeway projects included in the Year 2035 Preferred Plan® {p. 74). The following
project is included on that list: “Interstate 405: From the SR-73 to the San Gabriel River
Freeway (I-605), provide twp High Occupancy Toll (HOT) lznes in each direction, convering
existing HOV lanes and adding one new HO' 2 in each direction” and “[from SR-73 to the
San Gabriel River Freeway (-605), add one mixed-flow lane in each direction” (emphasiT
added) (p. 74). Even though the CEQA/NEPA process has yet to be completed, the proposed
action {L.e., see 2010 LRTP, p. B3) has already been included in the OCTA's “detallad Year
2035 Preferred Plan Preoject List® with a $2.2 billion budget and a Year 2022 completion date
(emphasis added) (p. B3}

As described in the DEIR/S, Alternative 3 includes “cne GP lane between Euclic Street and |-
605 and one tolled Express Lane in each direction behween State Route 73 (3R-73) and Slate
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Route 22 (SR-22) each of 1-405 to be managed jointly as a lolied Express Facility with twa lanes
in each drection between SR-73 and 1-805" (Abstract). Since the cbjeclive of the proposed
action is be “consistant with regional plans” (p. 5-1), it i1 now overly convenient lo mersly look to
OCTA's recertly adopted long-range plan te demenstrate consistency.

Based on that declared purpose and objective, with regards to both describing the proposed
action and limiting the range of under i lan, the DEIRSS states that "the
preject propeses to improve the mainling freeway and interchangas on 1-405 in Crange and Las
Angeles counties” {emphasis added) (p. S-2). The Department stales that the preject
“propases” cerlain actions not that the project's “purpese’ is specific actions. Melther the stated
“purpose” ner singular “objective” specify or limit the range of soluticns to mainline freeway
improvemeants, specify an increase in lane-miles, or place revenue ganeration above mobilly
and throughput. The Lead Agency nonetheless elecls te limit the environmental analysis to the
following “three build alternatives”. “Atemative 1 — Add One GP Lane n Each Direction;
Alternative 2 — Add Two GP Lanes in Each Direclion, and Alternative 3 - Express Lanes
(Tollad) and Add One GP Lane in Each Direction” {p. £-3). Each of those alternatives examine
only mainline freaway imp and increasad lane-miles.

As previcusly indicaled, the project’s declared purpose and cbjestive is moving target, such that
at each step in the process a new set of rationale is formulatad in order {o artificially narrow the
range of alternatives without any attempt to refiect back in tima to see: (1) what criteria had
been previously applied and how new alternatives might promote the altainment of these
foundational objectives; or (2) how previously discounted opticns might fair when examined
from an evolving purpose statement. For example, as indicated, in part, in the MIS: “The naad
for improvements in the |-405 corridor sters from the mobility problems found in the corrider,
The purpose of improvements is lo address these problems. Four key poinls were identified
that represent the most significant mobility probiems within the study area: (1) Demand already
exceeds cument capacity, resulting in significant travel delays during peak and some off-peak
periods. . (2} Diversion of traffic is taking place onto arlerials because the freeway is loo
congested during peak periods. . (3) Operational problems cccur on the freeway, primarily
because of physical bottlenecks. . (4) The corridor has a lack of public transportation cptions
{pp. 11-13}. Thirteen conceplual allematives were identified in the MIS and subjected to a
screening process in order lo identify those alt th maost e fo those identfied
mobility problems and transportation needs. With regards to each of those key issues, specific
evaluation measures were identfied. As indicated in Table 9 (Major Investment Study - Initial
Screening Evaluation Measures) and Table 10 (Major Investiment Sludy - Measures Used to
Evaluate the Final Alternatives) terms like “mobilty” were defined in a mannar which aliowed far
objective {guantitative or itative) evaluation and comparative analysis.

As noted, bottlenecks (number of breaks in lane continuity), lane drops (completeress of
auxifisry lanes), arterial VIMT, trips diverted to fransit, and enwironmental justice impacts were all
tactors that were used to identify and evaluale possible project alternatives in the MIS. As
noted therein, the "TSM Alternative” resulted in a redugstion of VMT (MIS, Table 4-5, pp. 45-48),
In contrast, none of thoss criteria have been retained or considered in the DEIR/S. From that, it
an be concluded that the purpose and objective of the project examined in the WIS is diffe
from the purpose and objective of the project addressed in the DEIR/S. As a result of that
change, contrary lo what is inferred by the Lead Agency, there ia no clear or diract confinuity
betwean the MIS and DEIR/S (e.g., the OCTA cannal throw out its old planning criteria and
apply new crileria and then assert that the two are the same).
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Table &
Majer Investment Study - Initial Screening Evaiuation Measures
lzsue Measuie
Person (in vehicle) hours of delay in sludy @irea
Freeway nwobdily Parcent change in paak pesiad fravel times on 1405
‘Volume-to-capacity ratios on 1405
Arterial mobilty Reduction in artesial VT
- Chady transét irips
Travel choices Diaily HOV trips
Lend useBconomic devalepment | Valua of fime saved by commercial
Total capital cost (of project)
Cost effectiveness (cost per parson how of trave’ saved)

| Implementation Right-of-way impacted

IL Visual Impacts (from elevatios) L

Source: Orenge County Transportalion Awlnodty, Inlerstaie 405 Major Investrient Study, Final Report, Febuary
2008, Table 2-2 (Indtial Screaning Evaluation Measwes), p. 17.

Table 10

tajor Investment Study - Measures Used to Evaluate the Final Alternatives

Issue Measure

Pargan (in vericle) hours of delay in stuly arca

Percend change in peak period travel times on 1-4905
Volume-to-capacity ratios on 1405

Flexibility i Increzse capacity and manage demend

MNumbier of breaks in e continuity (hotSenecks)

Comph of auxiliary fanss

Reduction in arterial vehicke mies [VIMT) and hours {VHT) of fravel
Number of signalized intersections operating at LOSF or F
Arteriz! mobifity Totzl delay at signalized erienalfrecway-ramp intersections
Valume-to-capacity ratios of arterial mid-block intersections
Violume-to-capacily ralios of freeway crossings nol o interchanges

Freewsy mobility

Operatons Number of freoway entrances and exits remps regquiting mone than ont lane
Drily transit trips.

Travel choicas HOV lane travel time improvements

Transil service to transit-dependent areas

Peaak period trave! times to major aclivity centers
Value of ime saved by commernziol vehicles

Total capital cost {of project)

Gost elfectiveness

Right-cl-vmy acquisitien impacts to residential and comnercial bulldings and
property

Implarrentation Enviroamental fustica impacts

Archaestogical siles mmpacied

Publis facilties impacted

Parka and recreation impacts {

Acquisition of sites wih hazandous materials [

Source: Crange County T Authonty, inf
2008, Tatde 4-1 (Measures Used ta Cvaluate the Final Abernstives), p. 41.

Land use/Economic develomment

Sludy, Final Report, February
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As indicated in the DEIR/S: "Project studies for the |-405 Improverment Project were initiated in
#003 under an MIS process to develop viabls alternatives for the 1-405 corridor from SR-T3 o |-
605 (proposed project). Under the MIS process, 13 conceptual project alternatives were
originally developed in consultation with the Department and OCTA and are documented in a
Conceptual Alternalives Report (dated May 2004). The 13 conceptual altemalives were
subjected lo an initial screening process to identify the alternatives most responsive to the
maobility problems and transportation needs of the 1-405 comridor. The 13 conceptual aiternatives
included 4 alternatives that added travel lanes, as well as 4 alternatives that included fixed
guideway transit in the median of the fresway and 2 that included bus-rapid-ransit (BRT)
operating on proposed dual HOV lanes along the fresway in each direction with median station
stops similar to these currently in use on Interstate 110 (1-110) in Los Angeles. Al of the
alternatives included park-and-ride facilities, as well as either @nhanced local bus senvice,
axpress bus service, or both. Freeway and arterial mobility, travel cheices, fand use, economic
development, and implementation measures weore taken into  consideration in the initial
screening analysis” (p. 2-2)

With tha possible single exception of “mobility” {a tum which should be considerad distingt fram
“accessibility”) none of the screening criteria against which those "13 conceptual alternatives”
were evaluated (i.e., mobifity, travel choices, land use, economic developmant, and
implementation measures) relate o the stated purpose of the proposed action (l.e., reduce
congesllun enhance operations, moblilty, improve trip reliablity, maximize throughput, and
i and minimize environmental impacts and right-of-way acguisition} and its
smgula- objacnve {i.e., consistency with ragional plans and cost-effective early preject solution
for delivery) or the criterda upon which the project's curent list of alternatives have been based.

As subsequently indicated in the “Project Study Report/Project Development Suppor”
(CaltransfOCTA, July 2008) (FSR/IFDS), the Department slales that “[the purpose of the
proposed project is to meet four primary objectives and one secondary objective. The four
primary chjectives are to: (1) increase the capacily of the freeway to meet mare of the existing
and forecasted demand, increase peak period comidor speeds, and reduce peak period corridar
fravel times; (2) improve traffic operations on the freeway mamline; (3) enhance interchange
operations; and (4) enhance safety” {p. 7).

The project's current cbjective does not appear to comply with the requirements of Section
8002(f) of SAFETEA-LU. As specified therein. “Purpose and Need - (1) Participation - As early
as praclicable during the environmental review process, the lead agency shall provide an

PP ity for invol by participating agencies and the public in defining the purpose and
need for a project. (2) Definition - Follewing participation under paragraph (1), the lead agency
shall define the project's purpose and need for purposes of any document which the lead
agency is respnn*.lble for preparing for the project. (3) Objective - The statement of purpose and
ne mant of the objectives th the proposed action is intended to
g"hle'ue which may include - (&) achievil p ion objective i in an applicaly
statewide or metrepolitan transpo'tatlon plan. LB) supporing land use, economic development,
or growth objecty ed in ag Fedaral, State, local, or tribal plans, and (C)
sernving natlona- defense, national security, or other national objectives, as established in
Federal laws, plans, or pollclas (emphasis added).

In addition, no definition of either *cost-effective” or “eady” is presented and no parameters are
provided against which thase terms can be evaluated. Similarly, absent from the Lead Agency's
stated objective is any reference to the [-605 Freeway or to any specific freeway improvements
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(e.g.. add new GP, HOV, or HOT lanes). Additicnally, the project's P&N neither includes any
reference to toling nor to the generation of additional funding (2.g.. “It is anticipated that
construction of the tolled and GP lanes in each direction could be partially funded by the toll
revenue anticipation bonds,” p. 2-3). As such, although the construction of new GP, HOV,
andfor HOT lanes may constitute a possible course of aclion, thoge improvements clearly do not
constitute the only manner in which the stated objective could be obtained.

The Lead Agency states that “[n]one of the conceptual allernatives including fixed guideway or\
BRT in the median of the freeway were included in the final evaluation due to their high costs
andfor their ROW impacts” {emphasis added) (p. 2-3). As indicated in Section 15125.6(b) of the
State CEQA Guidelines, “the discussion of alternatives shall focus on alternatives to the project
or its location which are capable of avoiding or substantially lessening any significant effect of
the project, even if these alternatives would impede to some degree the attainment of the
project objectives, or would be more costly.” As such, cost considerations do not constitute a
basis for rejection of project alternatives. In Citizens of Goleta Valley v. Board of Supervisors,
the Appellate Court noted that “[tlhe fact that an alternative may be more expensive or less
profitable is not sufficient to show that the alternative is financially infeasible. What is required is
evidence that the addilicnal costs or lost profitability are sufficiently severe as to render it
impractical to proceed with the preject” (emphasis added). Mo such evidence has been
presented by the Depariment.

Similarly, although the Lead Agency seeks to link the proposed aclion by referencing the
alternatives analyses presented in both the MIS and PSR/PDS, the previous focus on “public
transportation” (e.g., changes in local bus headways, fixed guideway and BRT services, and
park-and-rids facilities) has inexplicably disappeared.

As noted in the DEIR/S: “A stand-alone TSM/TDM Altemnative was identified for the corridor. It
does nol meet the project purpose and is described in Section 2.2.7, Alternatives Considered
but Eliminated from Further Discussion. The TSMTOM Alternative consists primarily of
operational investments, policies, and actions aimed at improving traffic flow, promoting travel
safety, and increasing transit usage and rideshare participation. . . TSM consists of strategies to
maximize efficiency of the existing facility. . .TDM focuses on regional strategies for reducing the
number of vehicle trips and vehicle miles traveled, as well as increasing vehicle cccupancy” and
“[plromoling mass transit and facilitating nonmotorized alternatives® (pp. 2-22 and 23). As
further evidence of the lack of objectivily, based on the Lead Agency's own daclaration: (1)
“improving traffic flow, promoting travel safety, and increasing transit usage and rideshare
participation” are not, sither in whale or in part, apparently a part of the P&N for the proposed
action; and (2) those actions would not, either direct or indirect, serve to reduce cungashun
enhance cperations; increase mobility, improve trip reliability, put, of
operations, andfor promote attainment of regional plans (p. S-1).

Bacause TSM/TDM activities are intended to increase “fransit usage and rideshara
participation” (p. 2-22) and “reduce the amount of single-occupancy vehicle trips” (p. 2-23),
since it is the Lead Agency's desire to generate revenues by promoting express lane usage by
“single-occupant vehicles™ (p. 2-11), TSMTDM strategies would appear to be the antithesis of
the goals of the proposed action, Nlematwes 1, 2, or 3 have not been formulated to reduce the
number of vehicles an public (e.q., “20 percent to 40 percent increase in GP lane
capacity of the proposed alternatives,” p. 1-22) or to reduce the number of VMT (e.g., "In 2040,
daily WMT under Alternative 3 iz anticipated to be greater than under the no-build condition by
1,013,000, compared to the existing conditicn daily WVMT of approximately 4 million,” p. 4-44);
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rather the proposed acfion seeks to perpeluale the myth that spending "$1.7 billion® (p. 2-10) or
more lo add more lane-miles is the only means available to effectively move pasple and gooas.

To the exclusion of all other alternatives, since the measure of “throughput' is the number of
additional threugh lanes provided (e.g., “Does nol maximize throughput because no additional
through lanes are provided,” pp. 2-48 and 50} or where uncerutilization of HOWHOT lanes is
alleged {2.9., "Doas not maximize throughput because there is substantial underutilizaticn of the
HOW lanes” p. 2-42), the Lead Agency has established a set of criteria cesighad only to
promote the censtruction of additional lane-miles (and nct 1o more people or goods).

As indicated in 2010 Urben Congestion Trends — Enhancing System Reliability with
Operations” (FHWA-HOP-11-024, 2010), the FHWA states that “Jtoo much trafic demand
andfor not enough supply causes congestion® {p. 4). Because the DEIR/S focuses exclusively
on “increased supply,” the allernative’s analysis ignores corqestnon reduction opperiunities
associated with “reduced L* only half of the bie strategies that could be
formulated fo reduce congestion are ever considered. In “Final Report - Traffic Congestion and
Reliability: Linking Sclutions to Problems” (LEP) (July 19, 2004), the FHWA notes that a “key
approach to the problem of cangestion involves managing the demand for_hinghway trayel.
These strategies include providing a variety of optiens that result in more pecple traveling in
fewer vehicles, trips made during less congasted times, or trips not made (at least in a physical
sense)” (emphasis added) (p ES-12).

As defired in the State CEQA Guidelines, the term “project” means “far moare than the ordinary
dictionary definitien” (14 CCR 15002[d]). Similarly, "CEQA was intended to be interpeted in
such a manner as to afford the fullest possible protection to the environment within the
reasonable scope of the statutory language” (14 CCR 15003[f]).

in LSP, the FHWA aske: *ls Success Possible Againet Congeshon"" In response, it notes that
“past successes tend to be localized. Multiple and sy gies for add ing
congestion are required, given that demand s increasing on an already stressed highway and
transit system” (LSP, p. E8- 13). “History has taught us that no single strategy can effectively
address congesiion — orly through a combination of strategies can congestion be controlied” {p
1-1}. Since the DEIRYS lacks any evidence or of "multiple and syst

the best that the Lead Agency can seek 1o accomplish 's a rocallred rmpm\remen! By
fecusing exclusively on micro-scale improvements, neither the proposed action nor the
altarnatives thereto are definad in a manner promoting a broadar so'mun to the problem that
the Depariment purparts to address in the DEIR/S nor are env | effects of macro-scal
actions ever examined therein

As reported by the FHWAS "The effect of st ez aimed al ¢ g VMT growth = and
contreling congestion in general — can have a dramatic impact on contreling congestion
growth. Strategies that reduce VT directiy can lead to a substantial slowdown in congestion
growths. Likewise, congestion miligation strategies can have the same effect by increasing
physical capacity, shifting demand, and improving roadway operations. In other words,
comeshnn mlllga{lon strategies can produca the same nﬁcﬂ as reduced VMT growth, When
used in combi nent and 1 ies can have a powerful
|mpaclonc:mges!run growth” {emphasrs aﬁded} (LSP, P 3-8) Reducmg congeshon lhmarr:ra-
involves at least a two-p y (i.e 1t and mitigation 3]
that need to be pursoed in camblnemcn Orly a single mrategy (i.e., congestion mmgaﬂon; is,
however, presenled in the DEIR/S. An obvigus alternative lo the mposed action (to increase
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capacily] is to conlrol VMT growth, As a result, both half the problerm and half the solulicn have
been totally ignored.

Eesides its benefil in reducing congestion {as stated by the FHWA), VMT reductions have been
identified by the Lead Agency as one of “four primary strategies for reducing GHG emissicns
from transportation scurces” (p. 4-51). However, ralher than reducing congeslion, the proposed
aclion has the potential fo substantially increase congestion. As indicated in the DEIR/S:

(1) “Existing daily vehicle miles of travel in the study comidor is 4,063,0007 (p. 3.1.6-21);

(2} “Under Alternative 1, on 1-205, between SR-73 and 1-G05 in 2020, dally VMT is
anticipaled to have increased by 651,000, compared to the axisting condition and by
1,080,000 in 2040 {p. 4-24),

{3 ‘On 1-405, between SR-73 and 605, in 2020, daily WRT under Allernative 1 is
anticipated to be greater than under the no-buld cendition by 318,000, compared to the
existing condition daily WMT of approximately 4 million. In 2040, daily VMT under
Alternative 1 is anticipated to be greater than under the no-build condition by 525,000,
compared to the existing cendition daily VMT of approximately 4 million™ (p. 4-35);

(4} On 1405, betwzen SR-73 and 1805, in 2020, dally VMT under Alternative 2 is
anticipated to ba greater than under the no-build condition by 540,000, compared to the
existing condition daily WMT of approximately 4 millicn. In 2040, daily VMT under
Allernative 2 is anticipaled to be greater than under the no-build cendition by 884,000,
cempared to the existing daily VMT of approx y 4 million” {p. 4-38); and

(5)  “On 1405 betwsen SR-73 and 1605, in 2020, dally VMT under Alternative 3 is
anticipated to be greater than under the no-build condition by 605,000 compared to the
existing condition daily VMT of approximately 4 millien. In 2040, daily VMT under
Altemnative 3 is anticipated to be greater than under the no-build condition by 1,013,000,
compared to the existing 1 daily VMT of app Iy 4 million” (p, 4-44),

As further noted by the FHWA: “Adding new freeways cor additional lanes to existing freeways
will add large amounts of capacity to the roadway network. However there are other
components of the transportation system that can be enhanced that will alleviate congestion,
albeit in a mare localized area. Widening arterial reads, providing street conneclivity, provide
grade separations at congested intersections and providing high-occupancy vehicle (HOV)
lanes all will help to mitigate congestion. Also, adding capacity to the transit system, whether it
is to the bus system, urban rail system or commuter rail system will assist in relieving
congestion on the roadway network. Firally, adding capacity to the intercity rail system can
reduce the use of highways by trucks” (LSP, p. 4-1). With the exception of HOV lanes, none of
these FHWA-recognized corgestion-reduction strategies have been addressed in the DEIR/S.

By directly adding te total VMT, at best, the proposed aclion represents a band-aid not a path ta
the cure. To suggest that the proposed aclion is wrong-headed would be to ignore the benefits
that congestion mitigation can offer. However, by ignoring the root cause (e, traffic growth),
Ihe singular focus of the DEIR/S is, at best, myopic and promises only a shori-term, localized
solution. In what is, al best, al old mind-set, at least with regards 1o the proposed action,
Caltrans appears to perceive its purpose to be "build more freeways,” thbs cammitting current
and future ions to al bile and truck d ey and ing the need for
mors free’wey expenditures “down the road.” Since the “preferred” alternative appears to be the
one that involves the largest expenditure of public funds, scme people might call that “job
security.”
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Section 15003(j) of the State CEQA Guidelines states that *CEQA requires that decisions be
informed and balanced. | must ret be subverted inte an instrument for the oppressron and
delay of social, economic, or it or Az
Schatischneider wrote: “All forms of political nrganlzallarls have a bias in favor of t‘r‘e
exploilation of seme kinds of conflict and the suppression of others because organization is the
maktilization of bias. Some issues are organized inte politics while others are organized out”
{The Semi-Sovereign Pecple, 1961). In this context, “bias” constitutes the precccupation wi
certain ponts of view and the simullanecus neglect of others.  With regards to the DEIR/S,
cantrary to the requirements of CEQA, the Depariment's apparent bias is evident by its focus
solely on “supply,” abzencs of focus on *demand,” and mnsndera!lon of only new freaway Iana-
miles to the detriment of other ibility-based and cong ing options (e.g.,
TSMTDM Altemative as an effective stand-alonz alternative dees not mest the project purposc
[p. 2-4} and “[tihe No Build Alternative is not considered a viable project altemnative because il
wolld nat achisve the project's purpose” [p. 2-26]).

As indicated in 2 Memerandum from Mary E. Peters, Administrator, FHWA and Jennifer L. Do,
Administrator, FTA to FHWA Division Administrators and FTA Regional Administrators (Subject:
Guidance of "Furpose and Need®), dated July 23, 2003 and included in the SAFETEA-LU
Guidefinas, the following guidance is preserted with regards to the preparation of purpose and
need statements in NEPA documents: “The purposz and need slalement serves as the
comerstene for the giternatves analysis, but should not discuss altematives. The alternativ
analysis is the place in the d it for explaining how the consi d range of aliernatives
meet the purpose and need. Care shoul an thal the pu e and need stalement is n
so narrowly drafted that it unreasonably points to a single soluion” (emphasis added) (p. 2). In
addition, under NEPA, in Simmons v. U.S. Army Corps of Engineers {1997), the court cautioned
agencies not to write purposs and need statements so namowly as to "define competing
‘reascnable alternatives’ out of consideration {ard even out of existenca}”

Caltrans’ website asserte thal it is the mission of that State agency to “improve mobility across
California™ and fo "maximize n systam perf: 1ce and accessibility.” While
freeway improvements constilule one possible manitestation of that mission, that singular
sirategy is nal indicative of the range of physical improvements (e.g., maximize throughput) and
operational actions (e.g., optimize operations) that could be underaken in furtherance of that
missicn and advancement of the project’'s PN,

4.3 Rejected Alternatives

The stated P&N of thn proposed actlon s to: [1] Reduse cengestion; [2] Enhance operations;
[3] Increase mobility, imp trip 1 throughput, and optimize operations; and
[4] Minimize environmental impacts and nght of-way acquisition” {p. 5-1). The Lead Agency
subsequently uses one or more of those purpose statements as the basis for rejecting possible
project alternatives.

In sesking to apply that P&N fo the evaluation of possible project alternatives, the Lead Agency
has misinterpreted the provisions of the State CEQA Guidelines. As specified, in part, therem,
‘the discussicn of altemalives shall focus on alfernatives to the project or its location which are
capable of aveiding or substantially lessening any significant effects of the project, even if these
alternatives would impede o some degres the attainment of the project objectives or be mora
costly” (emphasis edued} {14 CCR 15128.6[]). As such, the Lead Agency cannot exiude a

[ y viable whose imph tation includes the prospacts of reducing or
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eliminating a significant environmental effect because it does not accomplish cne of the stated
project purposes (objectives) to the same extent that another alternative might.

Since the Lead Agency currently lacks the funds to implement any of the build altematives
examined in the DEIR/S, it would appear disingenuous te reject another, otherwise feasible,
alternative based, in whola or in pari, on cost considerations (eg., The h'lgh cost of Alternativ

M3 alzo contributes to the determination that the alternative ie not viable,” p. 2-42; “The high
cost of Alternative M5 also contributes to the determination that the alternative is noi viable,” P

2-42; "The high cost of Alternative M6 also contributes to the d ination that the

is not viable,” p. 2-43; “The high cost of Alternative MBa also contri to the

that the ailernative is n{)t viable " p. 2-45; “Tha high cost of Allemative M2 alzo contributes to the
dat ination that the al ive is not viable,” p. 2-46; “The high cost of Alternative M10 also
contributes to the ination that the ive is not viable,” p. 2-47, “The high cost of
Alternative M11 alzo contributes to the determination that the aliernative is not viable,” p. 2-47;
*“The high cost of Alternative M12 also contributes to the determination that the ive is not

viable," p. 2-48, “The high cost of Alternative 1413 also contributes o the determination that the
alternative is not viable,” p. 2-48); however, estimated “cost” is identified by the Department as a
basis for the rejection of alternatives identified in the MIS.

The DEIR/S appears to present a double standard.  Although “[njone of the conceptual
alternatives including fixed guideway or BRT in the median of the freeway were included in the
final evaluation due to their high costs andlor their ROW impacts™ (p. 2-2), none of the thr
build altematives presented in the DEIR/S avaid "ROW impacts” and “[fjull funding has not been
identified for any of the proposed L‘uild alternatives and remains an unresalved issue” (p. 5-38).
In what appears to be an app icy, project al are rejected b they
exceed the existing budget; however, each of that build alternatives examined by the Lead
Agency also exceed the ewisting budget.  Similarly, project elternatives have been rejected
because of their patential ROW impacts, however, each of the build alernatives examinad in
the DEIR/s will alzo have ROW impacts.

Similarly, "costs” are only referenced in a short-tem context (i.e.. construction) and do not
include iong-term costs, tive and management costs, financing and
other debl service costs, and/or opportunity costs.

Although one of the stated purposes is to “minimize environmental impacts and right-of-way
acquisition” (EmphESIB added) (p. §-1), the Lead Agency uses only a portion of that purpose

(ie ight-of-way acquisition) as the primary basis for rejecting a number of
possible alternatlves Whilz the City generally supports the Lead Agancy’s desire to "minimi
ROW acquisition (particularly with regards to real properly within Seal Beach), the term
“minimize’ appears problematic in that it may place tos much emphasis on square foolage
calculations of affected properties over the broader objective of faciltation of movement of
people and goods. There may exist situations where a smali change in ROW acquisition would
yield substantial congestion and mobility benefits but, pursuant to tha Department's own criteria,
a legsar performing ive is more desi than another better performing oplion.
Fer example, MIS Attermatives 5, 6, 7, 8, Ba, ¢, 10, 11, and 12 are all rejected, in major part,
because the Lead Agency assers it “[h]as unacceptably high ROW impacts as measured by the
number cf single-family dwelling units and number of acres to be acquired” (pp. 2-42, 2-43, 2-
44, 2-45, 2-48, 2-47, and 2-48). Since no raf to cor ial uses is pi , it would
appear that impacts upon ROW acquisition impacts affecting existing commercial uses i
viewed by tha Lead Agency diffarently that impacts on residential uses.
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In rejecting each of those alternatives, the DEIRIS specifies the number of “single-famiy
dweliing units” (SFDLU) that will be impacted; however, with regards to Alternatives 1, 2, and 3,
the Lead Agency fails to disclose the number of affected SFCU, identifying only the number of
parucls (pp 3.1.1-20 and 3.1.1- -31) that will be impacted. Feor example, with regards to the
67 and 200 SFDU (34.5 to 59.6 acres) wil be affected. Wi
regards Ia Ihe three bur:ﬁ allernatives, belween 90 and 108 parcels (12,65 to 13.93 acres),
including existing commercial uses e, “Full acquisition of commercial proparies has been
limited to five parcels,” p. 2-4) will be affected. By offering up different forms of measurement
for both the rejected and pursued allernatives, the Lead Agency appears to be seeking to
enflame public sentiments against the MIS alternatives while under-valuing the comesponding
effects of the three build alternatives.

With regards to "ROW acquisition end relocation,” the DEIR/S presents an internally
inconsistent analysis. As indicated in the DEIR/S, Alternatve 1 will affect “90 public and
privately owned parcels” (p. 3.1.1-20), Alternative 2 will affect "91 public and privately ownad
parcels’ (p. 3.1.1-31), and Altemnative 3 will affect 108 public and privately owned parcels” {p.
3.1.1-31). However, tha CIA stales that Alternative 1 will affect "[up to 155 public or privately
owned parcels’; Alternative 2 will affect “[ulp to 173 public or privately owned parcsls”, and
Alternative 2 will affect "[ulp to 182 public or privately owned parcels” {Table S-1, p. 5-4). Asa
result, although minimization of ROW impacts is purported lo be a key criteria with regards to
both the fermulation of the proposed action and elimination of potential alternatives, i is not
possible to clearly ascertain the extend of ROW impacts altribulable o the three bulld
alternatives presented in the DEIRSS.

It has o be assumed that the above referenced number of “public and privately owned parcels”
relates only to those whizh will be directly impacted and coes rot include other residential and
nen-residential uses. Absent from the DEIR/S is any attempt tc identify, quantify, or illustrale
the precise or general location of those “businesses” that could be impacted during construction
andior that may suffer a detrimental change te patronage once construclion has beer
completed, much less explain the nature and duration of potential business disruption {2.9.,
“Construction at major interchanges could disrupt local business operations,” DEIR/S, Table 8-
1, p. 8-15). To the extent that the Lead Agency seeks to argue the benefits or reduced traffic on
local arterials (e.g., “Increase in mobilty and operations of the freeway and roadway network
would contribute to the increase in properly tax base, sale tax revenue, and property values,”
ClA, p. 5-B). the life of many businesses is dependent upon the volume of traffic traveling along
abutting streets.

Pursuant ta Section 15125(c) of the State CEQA Guidelines, “[t]he EIR must demonstrate that
the significant environmental impacts of the proposed project were adequately investigated and
discussed and it must parmit the significant effects of the project Lo be considered in the full
environmental context.”

The DEIR/S states that “the proposed project would not normaly affect tax revenue unless the
use of the parce! is significantly affected” (CIA, p. 6-4); however, absent from the environmental
analysis is any descrlp‘lon of what might canstitute a ‘significant affect” Evident of both the
absence of obj and h of the ital analysis can be found in the
assertion that “[plroperly values within the project area could be affected by displaced
businesses, changes in the visual environment, improved access to community facilities and
other residential areas, and nearby community enhancement prejects™ (CIA, p. 4).  While

“improved access’ is toted as a basis for alleging an in prop valuation (e.g.,
Juty 2012 ‘San Diego Freeway Improvement Project
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“Inerease in mobility and operations of the freeway and roadway network would contribute to the
increase in property lax base, sale tax revenue, and praperty values,” CIA, p. 5-5), absent from
the DEIR/S is any reference to or discussion of short-term or long-term impediments to access
resulting from the proposed action (2.g., street closures) and how those acticne could produce

g 15,

Similarly, the Lead Agency stales that “[d]ecreased congestion along the 1-405 corridor has the
potential to allow regional metorists, as well as local residents, to reach businesses more
efficiently, thereby allowing for increased visitation, faster customer tum-around and,
consequently, increased revenues. This would be especially true for restaurants, retail stores,
and shopping centers (e.g., IKEA and the South Coast Piaza) within the directly impacted area,
as they are often destinations for residents and visitors” {emphasis added) (CIA, p. 6-3). When
it appears beneficial to suppart the Lead Agency's predatermined conclusions, the DEIRS
asserts that freeway congestion adversely impact local businesses (e.g., South Coast Plaza),
however, when it appears beneficial 1o argue that consiruction activities (when freeway ramps
will be closed in their entirety for “up to 30 days™ (RC8, Table 1, pp. 4 thru 6]} will not
significantly affect those same businesses, the Lead Agency argues the loss of freeway
accessibility is not significant (e.g., “There are no businesses that rely solely on freeway traffic,
as they primarily serve local clisntele that utilize surface streets 1o access the buginesses ”
RCS, pp. 7 and B). Although “[rlamps that provide access immediately adjacent to the Soutl
Coast Plaza (South Coast Drive NB off-ramp), Bella Terra Mall (Beach Boulevard off-ramps) or
1he Wesiminster Mall {Bolsa Avernue NB and Goldenwest 5B off-ramps) will not be closed from
Novernber 1*to Jan 31" {RCS, p. 18), there are many other businesses located in proximity to
closed freeway ramps and traffic detours that are also dependent upen seasonal shoppers. By
acknowledging the dependence that many retallers have on revenues derived during key
shopping periods, the Lead Agency must fairly and eguitable consider the totalily of businesses
so affected and not single out only three centers to the detriment of all others

In what appears to be a continuing application of a double standard, the Lead Agency stales
that *[a]ll temporary long-term clasures are supported by adequate detours, . .and a robust local
arterial street network. Access to all business will be malntalned during canstruction of the |
405 improvemeant project and all are ible from ff- ps and utilizing
the local streets. Based on the shorl-lerm and tempaorary nature of the closures {10 to 30 days),
the increased travel times and distances would not result in either a substantial economic effect
on businesses or substantial delays or travels cost for residents or business patrons” (emphasis
added) (RCS, p. 19). Al least in one instance (e, Fairview Road Nerhbound Off-Rampl,
24,000 AADT [annual average dally traffic]” (RCS, p. 9] will be diverted onto local streets for up
to 30 days. The Lead Agency, howevar, asserts that the proposed project is, in part, needed
because “[a]s a rasult of the levels of traffic cangestion on the freeway, trafflic is being divered
to nearby arterials thereby impairing arterial mobility” (MIS, p. 55). As a result, in the
perspective of the Department, “nearby arterials” are not, in facl, a “robust” system but a system
that is currently operating at over capacity conditions as a result of existing congestion aleng the
1-405 Freeway. Again, when convenient and fruitful, local arterials are “robust’; however, whan
a different argumert is needed, those same roadways suddenly become impaired.

NEPA requires that faderal agencies “consider every significant aspect of the envircnmental
impact of a proposed actien® and “inform the public that [they have] indeed considered
envircnmental concems in [their] decsion-making process” (Earth lsland Institute v. Uniled
States Forest Service [2002])  With regards to the adequacy of the alternativos analysis, the
City believes that there are inherent flaws in the Lead Agency's methodology. A total of 17
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topical issues were axamined in the DEIR/S (e, land use; growth; farmlands/imberiands,
".'c-m'nunltyI impacts; |.ml itiesfemergency services; Wraffic and transporiation/pedestrian and
bicycls faci ics; cultural resous hydrolngv and fboodplalns wa:er quality
and stormwater runoff, gecl icitop

waste/materials; air quality, noise; energ\-. and biology). Flaasd on the prqects patantial to
produce significant envirenmental effects, those 17 topical issues were determined to warrant
detailed preject specific analysis. VWith regards fo the alternatives analysis, by electing to self-
imposed blinders with regards to the rejected alternative’s potential impacis (i.e., minimiza right-
of way acquisition), absent an analysis of those same 17 topical issues, the Lead Agency is
unable to objectively and faidy balarce the full range of environmental and socioeconomic
impacls and purported benefits and make requisite findings with regards 1o each alternative.

In g the enviro | iority of an al ive, all 17 envir | resource areas
must ba taken into account. Thn= Pmlmnmcntally superior altemative is the alternative fourd to
have an overall i to the other allernatives hasad on all the
impact analys's in the DEIHFS Dt errnmlnq which of the alt is wentally
superior or even feasible invelves judgment and depends on many faclors, as well as requiring
a weighing of one type of impact against another type (e.g., weighing short-lerm effects against
leng-term effects or weighing effects on the natural envircnment against effects on the human
enviranment). Any methodology that ignores 15 of the 17 relevanl or potentially relevant
environmental issues and involves no balancing or weighting of those or other environmental
effects only serves to minmize the range of possible alematives brought forward for public
consideration and prematurely excluding others.

4.4 Sclected Alternatives

The DEIR/S consumes three pages (pp. 2-14 through 2-17) outiining how each of the three
build aiternatives contain “common design fealures® (i.e., are all the same). In comparison, it
takes less than a page (pp. 2-17 v s.ugh 2-18} to |den1rfy the umque design features” (1e.
minor vasiations) of each alternative. As described therein: (1) "Al 1 y does ncl
have any unique features® (p. 2-17); (2) “Alternative 2 would add a secand GP lane in the
norhbound direction from Brockhurst Streat to the SR-22Tth Sireel interchange and a sacend
GP lane in the scuthbound direction from the Seal Beach Boulevard on-ramp fo Brooxhurst
Street’ (p. 2-18); and (3) “Alternative 3 would add a tolled Express Lane in each direction of |-
405 from SR-73 lo SR-22 Easst. . .The pelicies governing operation of the Express Lanes in
Alternative 3 are additional features unique to this alternative” (p. 2-18),

With regards to the near identical nature of the three build alternatives, the DEIR/S notes’

In terms of pavement width. Alternative 3 has similanities to both Altematives 1 and 2.
By adding bolh an express lane and a general purpess lane, the overall width of the
proposed paving mosl closely matches that proposed for Alternative 2 for most of the
corridor, except for the area north of BR-22ZWalley View where it resembles
Alernative 1. The major difference in Alternative 3 is the addition of a direct
connactor bridge between SR-73 and 1-405 (MIA, p. 57)

As such, based on their commonality, the three options constitute only minor variations of
generally the same praject. As such, the DEIR/S neither provides the project’'s decision makers
with a range of reasonable aiternatives (14 CCR 15156.6) nor fosters informed decision making

(14 CCR 15002[a][1]}
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Under NEPA, a federal court (Nerthern Plains Resource Council v, Lujan [1988]) nated that

MNEPA does not require a separate anatysis of alternatives which are not significantly different
from actually i or which have ially similar . Under
CEQA, the court neted that Ihe State CEQA Guidelines require that EIRs describe a range of
reasonable allermnatives lo the proposed project. That requirement is “applicable only to the
project as a whole, not the varicus facets thereof (Big Rock Mesas Property Owners
Association v, Board of Supervisors [19771). Although acknowledgirg the existence of mi
differences among Allernatives 1, 2, and 3, as a result of the lack of substantive variation, the
Lead Agency has failed to present a “range of reasonable allernatives’ allowing for a clear
choice in the manner in which the stated P&N could be attained.

To the extent that each altemative were truly unique (e.g., The analysis of this altemative
assumes the design exceptions thal are unigue to this alternative,” DEIR/S, p. 2-T), each
alternatives would be expected to generale unigue transporiation travel paltems within and
surrounding the general project areas. The alternative improvements (e.g.. 1405 Freeway
mainiine project sections) would, therefore, be expeacted to create differing levals of congestion
and cause peopls to make differing transpenation choices {ie., varying modes choices and
travel patterns), thus causing differing traffic impacts for each of the three build aiternatives.
The Traffic Study, however, indicates that “a single demand forecast was prepared, Forecasis
for each of the altematives ulilize the same tatal traffic volumes on 2 segment’ (p. 2.2-3). Asa
rasult, as further evidence of the absence of clear distinctions between alternatives, the traffic
prejections and associated analyses do not present unigue area travel pattems associated with
each of the alternative.

4.4.1 Alternative 1

As specified in the OCTA's °F d M M T ion I Plan,” adopted on
July 24, 2005, *Project K {San Diege Freeway [|-405] Imprm.‘emcnh between the 1-605 I—rma;
in Los Alamitos area and Cosla Mesa Freeway [SR-55])" "improvements shall adhere fo
ract fati of the Ir 408 Major Investment Study (p. 13). As identified in the MIS,
“[MIS] Alternative 4 is the Locaky Preferred Strategy (LPS) for improvements to 1-405 between |-
B05 and SR-73. The LPS provides for an additional general purpose lane in each direction on
the freeway befween 1-605 and Brookhurst Street. It inciudes auxiliary lanes linking on-ramps to
downstream off-ramps at numercus locations in the comidor, . .The preparation of the
envirenmeantal documents and the asscciated engineering will revisil in substantially more detail
many of the same topics included in the Major Investment Stucy. The environmental documents
will be prepared in light of the OCTA identification of [MIS] Alternative 4 as the LPS® (pp. 92-83)
MIS Alternative 4 is represented to be Alternative 1 in the DEIR/S (i.e., "Only one build
alternative, Alternative 1, which was MIS Alternative 4, has been retained as a viable altemative
and is fully evaluated in this document” (p. 2-3).

As a resull, in accordance with the OCTA's "Renewed Measure M Transportation Investment
Plan,” Alternative 1 should be identified as the LPS or the "preferred project.” This designation
in the DEIR/S is critical because it serves lo alerd the project’s stakeholders of fhe Lead
Agency's intent, thus allowing affected paries to ascerlain the objectivity and presence of
inherert bias in the environmental analysis.

Despite the Lead Agency's declaration that the two scenarios are the same, it is not immediately
evident that DEIR/S “Alternative 1° is the same as "MIS Alternative 4" As indicated in the MIS,
“[t]he capital cost of [MIS] Alternative 4 is $450 milion. It = the least expansive of the build

San Diego Freeway Improvement Project July 2012
City of Seal Baach Page 83

116

117

118

March 2015

R1-GL-114

I-405 IMPROVEMENT PROJECT



FINAL ENVIRONMENTAL IMPACT REPORT/

ENVIRONMENTAL IMPACT STATEMENT APPENDIX R1 DRAFT EIR/EIS RESPONSE TO COMMENTS

GL14 Continued

Draft Environmental Impact Rnpoﬂ ! Statement
CH No. 2009091001

alternatives. It is the 1 of the build al tives and requires the least additional right-of-
way. Because it has the narrowest emoss section of the build allernatives it requires the shortest
bridge spans. Excepl for the area north of Seal Beach Boulevard, the existing freeway
centerling is maintai in {MIS] Al ive 4. Much of the existing pavemant and grading can
be used. The roadway compenents, including the additional general purpose lane on the
freeway in both directions north of Brookhurst Street to 1605, account for $480 million of the
capital cost. The remaining $10 million is for the transit compenents including the capital cosis
associated with providing reduced on routes i ified in Section 3.3" (pp. 70-71).
With regards to congestion refief, “[MIS] Alternative 4 provides a reduction of 3.9 million hours”
(p. 44). In addition, “Allemnative 4 has a 12-15% reduction in general purpose lans travel time
during the peak periods. It akso is forecast to have a 3-10% improvement in HOV lane travel
limes® {p. 44),

In contrast, the DEIR/S states thal “Altemative 1 would add a single GP lane in each direction
on 1-405 from Euclid Street to the -80S interchange. Preliminary cost estimates for this
alternative are $1.3 Liflon” (p. 2-5). Similarly. the “lane schematic” of MIS Alternative 4, as
prasented in Table 5-1 in tha MIS (p. &7), differs substantially from the ‘lane configuration,
nerthbound,” as prezented in Figure 2-1 (p. 2-6) and Figure 2-2 (p. 2-7) in the DEIR/S. Base
on the Lead Agency's declaration that MIS Alternatve 4 “is” DEIR/S Alternative 1, thess
differences and their rationale need to be fully addressed, including an explanation why the
estimated cost neary tripled.

4.4.2 Alternative 2

Since ive 2 apf to g ly axist within a similar ROW as Alternative 1, it would
appeaar that, if A?terr‘alwe 1 ware lo be selected for implementation, al some later po‘nt in time,
Alternative 2 or a varialion thereof could be brought forward as a subsaquent expansion plan.
Absent from the DEIRYS is any declaration that the freeway improvemenls contemplated therei:

constitute anything cther than a short-term response to an identified need cor that selection of
one alternative negates any other alternafive andfor the possible conversion of shoulder areas
o travel lanes. Unclear is whether that latter aclion {or any design or operational modification}
would necessitate additional envirenmental review under CEQA and NEPA and, if so, what type
of review would occur.

Onee finalized, could Caltrans approve a lower inlensily alternative (such as Altemative 1) and
subsequent use that same documentation for later expansion project (such as Alternatives 2
or 3)7 Are there any existing limitations or authorizations allowing Caitrans fo convert an
existing GP or HOV lana into a HOT lanc?

4.4.3 Alternative 3

As required under Section 21003.1(b) of CEQA “Information relevant to the significant effects of
a project, atematives, and mitigation measures which substantizily reduce the effects shall be
made available as soon as possible by lead agencies, other public agencies, and interested
persons and organizations.” In addiion, as specified under the Stale CEQA Guidelines, an
adequate project descrigtion shall contain a description of. (1) the “precise location and
boundarizs of the proposed project”, (2) a “clear written statement of objectives sought by the
proposed project,” including the "undedying purpoze of the preject’; and (3) a “general
description of the project's technical, economic,_and environmertal characteristics” (emphasis
added) (14 CCR 15124).
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As Indicatsd in cormespondence from Arthur T. Leahy, OCTA's former CEO lo OCTA's Highway
Committee (Subject: Consideration of the San Diege Freeway Imiprovement Project for Future
High-Occupancy Toll Lane and Design-Build Authcrlty) da‘ted January 19, 2008, the CEQ made
the following request to the OCTA’s Highway Ci ol the consid of the San
Diago Freeway (interstate 405) Improvement Pro;eu for the implemantation of kigh-accupancy
toll lanes utilizing the design-build and public-private parnership method of procuremant and
autharize staff to move forward with further evaluation of high-occupancy toll lanes and next
steps in the project development process and any future project nomination process.” In
addition, the CEO noted that “[Uhere are numerous benefits to adding HOT lanes to the
Interstate 405 Improvement Project. The HOT lanes could function much like the 91 Express
Lanes, with OCTA being the owner and a private operator managing the lanes. The additional
costs of the HOT lanes compared to building general purpese lanes would be minimal and
would be far outweighed by the revenues anlicipated to be generated’ (pp. 1 and 3). Although
that report was submilled substantially in advance of the release of the NOP and NO! {August
28, 200%), absent from the DEIR/S is any r to, di i I

1, af ysis of the formation
of a “public-private parinership” (P3) or the conveyance of any portion of the 1-405 Fraeway or
the management thereof o 2 “private [profit-mcetivated] operator.”

As proposed, the “private operator” would have control and management responsibility ovar
bath the HOT and HOV fanes {e.g., "The tolied Express Lane and the cxisting HOV lanes would
be managed jointly as a tolled Express Facllity. . From SR-22 to 16035, the existing HOV lane
and the second HOV lane that is being bulit as parl of the WCC Project would become part of
{he tolled Express Facilly. p. 2-10). Clearly, declaraticn of the Lead Agency's intent to pursue a
“design-build and public-private partnership method of procurement” constitutes a component of
the project's “economic charasteristics” (within the meaning of 14 CCR 15124).

A el n A e o

the yance of not only the "express facility” located along that
segment of the 1405 Freeway which is explicitly addressed in the DEIR/S but a'so other
freeway segmants extending for an unspecified distance beyond those limits, including, but not
necessarily limited to, those associated with the WCC. As a resull, by the OCTA's own
admission, the proposed action is not confined lo the limits idertified in the DEIR/S but
ent a larger (undi i) geographic area. The Lead Agency, therefore, presents a
truncated project description (San Joaguin Raptor/Wildiife Rescue Center v. County of
Stanislaus [1984]) which fails to address the whole of the contemplated action (14 CCR 15378)

As further indicated in correspondence from Will Kempton, OCTA's CEO to OCTA's Regional
Planning and Highway Committee (Subject Update on the Interstate 405 Improvemen: Projegt
Alternatives, Business Models, and Delivery Option), dated April 16, 2012, a "P3 Concession
option” {p. 2} is being considered. However, the DEIR/S tains no di ion of a possibl

"P3 Concessionaire” andior the possibility that “[a)ll revenues would go to the private
developer.” Since toll proceeds could po:eniually be used to fund mitigation plans and programs
andlor compensate abuﬂrng mecmahtlas for the impacts aftioutable lo the freeway or toll
road, the OCTA's of y of those to & non-public entity
constitutes an important project feature whose potantial impacis (eg, projecled revenues
unavailable for alternative use; implications with regards to the setting of toll rates;
ial bankruptcy of the concessionaire) have not been addrassed by

cor of the ¢
the L ead Agancy

Referencing correspondence from Willlam Kempton, OCTA's CEO to OCTA's Regional
Planning and Highway Committee (Subject Outine of the Proposed Project Delivery
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Qrganizational App for the Interstate 405 Improvement Project), dated June 4, 2012, 2 °If As futher indicated in “The Political Calculus of Congestion Pricing” (King David, Manville,
Project ives 1 or 2 are selected as the build altemative, OCTA would probably need ig Michael, and Shoup, Denald, UCTC, January 2007), the awthors concluded: "Consider the
obtain its own design-build autherity through the legislative process. . If Project Alternative 3 is prospects for congestion pricing in Los Angeles County, which has the worst traffic congestion
selected as the build altemative, 2 provision of Streats and Highways Code 143, passed as SB i in the United States. . congestion pricing will initially make many drivers worse off. The demand
4 X2 in February 2009, would autherize design-build for the Project and tofling for the Express 125 for driving in Los Angeles (as most other urban areas in the US) is highly inelastic, so most
Lares” {p. 3}, Because it could have ramifications beyend the proposed project, the potential people confronted with congestion oricing will end up paying the tolis or driving a less
impacts of all requisite enabling legisiation (2.g., amendments (o Section 8800 of the California convenient route instead of switching to ancther travel mode or time. . A study of congestion
Public Contract Code; authorizing design-build legislation), the prospects of legislative passager pricing’s fikely impacts in the Twin Cities made a similar point: for ali but two small groups -
and the ramifications of nead to be addressed in the DEIR/S transil users and affluent drivers - the tolls would exceed the time saving” (pp. 113-114).
Saction 6800 of the Public Contract Code allows Caltrans to enter into a maximum of 10 design- | Al-xqerr from the DEIR/S is any di scusstcn or analysis of potential environmental justice impacts
build contracts for State highway, bridge er tunnel projects, and local transportation entities may d with the it of HOT ‘eres extending along and bevond the declared 127
enter inte a maximum of five conlracts for local streel or road, bridge, tunne! or public ransit I project imits
projects. Section 6800 does not impose a minimum ces! threshold on ehgible projects, bul all 15
projects must be authorized (ie. approved) oy the Califomia Transporiation Commission 4.4.4 Alternative 4
(CTC), and must be slated to receive funding from state transporation funding programs.
Section B800 requires Caltrans e be the "responsible agency for the performance of project On February 8, 2010, under Agenda Item 18 (Report on Traffic and Revenue Analysis for the
development services, including performance specifications, oreliminary engineering, prebid San Diego Freeway [Interstate 405] Improvement Project and Contract Amendment), OCTAs
services, the preparation of preject reperts and emvironmental documents, and construction Board of Directors “[alutharized staff to continue the analysis of four build altematives for the
H inspection services” The design-build authority under Section G800 sunsets on January 1, San Diege Freeway (Interstate 405) Improvement Project through the emvirenmental process ®
2014 however, “[clonstruction of the proposed preject is planred to commence in 2015 (p. 2-

As indicated in the NOP, Callrans stated that four build altematives will be considered, including

26).

“Altarnative 4 Localized Improvements.” As further indicaled therein, “Allernative 4 provides an
Because it is dependent upon OCTA's ability to secure authorizing enabling legislation, based additional general purpose lane at various locations and improves various interchanges from
on the speculative nature of those efforts, it must be concluded that Alternative 3 is not a 126 Euclid Street to [-605" (p. 2). The NOP cleary distinguished “Build Alternative 4™ from a
reasonable allemative, Although the court’s ruling was in the contex: of altematives raised by separate “Basaline Altemative (No Build)." The “Baseline Altemative represents the ‘No Build'
stakeholders, it would appear to have equal application to allernatives presented by a proje alternative. Mo additional lanes or intarchange improvements would be provided by this
spansar. The Supreme Court has noted. “There is reason for concluding that NEPA was not alternative” (p 2). Similarly, t1e NOI identifies “Aliemative 4, [sic] on 1-405 from Euclid Street to
meant to require detailed discussion of the environmental effects of ‘alternatives’ put forward in 1-608, providing additional general purpose lane at various locations and improving various
comments when these effects cannot be readily ascartained and the allernatives ars deemed mten:hanges [p 3} will be ccnsmered Also, Caltrans’ and the OCTA's "Public Scoping Motice”™
only remote and speculative possiblities, in view of basic changes required in stattes and and " anr the September 22, 23, and 30 and October 1, 2008 public scoping
policies of other agencies — making them available, if at all, enly after protracled debate and meetings included reference to “Alternative 4. Localized Improvernents.”
litigation not meaningfully compatible with the time-frama of the needs to which the underlying
proposal is addressed” (North Buckhead Vermont Yankee Nuclear Power Corp. v. Natural As indicated in SCAG's “Final Program Environmental Impact Report - 2012-2035 Regional
Resource Defense Council [1978], quoting Matural Resourca Defense Council v. Morton Transportation Plan/Sustainable Communities Strategy, SCH No. 2011051018" (Aprit 4, 2012
[1872]). It is unclear how the Lead Agan can app'n\'e a build altemnative dependent upon (2012 RTR/SCS PEIR): “Since mixed flow lanes camry more tralfic than any other compaonent of
enabling legislation absent that legis! . Similardy, if so app d, it is unclear what SCAG's transportation system, mixed-fiow capacity enhancements are also necessary to
pressures would be put on the legislature to rubber-stamp that legisiation under the premise that address traffic bottlenacks and relieve gestion on heavily sled corddors” (p. 2-13) in
envirenmental clearance had already been achieved and that delay or denial could result in the direction contradiction to that acknowledgement, the DEIR/S notes: “Alternative 4 proposed to

provide localized improvements within the 1405 comdo‘ that coulcl be fully funded and

forfeiure of digcretionary federal funds to the State.
implemented with available revenue frem Orange County's R 2

With regards to separate envi tal justice 15, under Aternative 3, SOVs may sales tax inifiative Allernative 4 would neither provide addilional capacity along the entire
utifize the HOT lanes through the payment of a specified toll.  As indicated m “The Social corridor nor enhance interchange operations. It would not meet the project purpose and was
Impacts of Interstate Highway System, What Are the Repercussions” (Deakin, Elizabeth C, ehminatad from further ocrl?-aderatlori in ﬁ‘lls Draft EIR/EIS. Al elements of Altemative 4 are
UCTC, June 2006), the authar notes that “[flor many, the social impacts of the Interstates have jed in the prop build al . iption of Altemative 4, along with the reasons
been positive: increased access, mobility, and optiens for individ.als, households, and firms. for its eilmmsllon from further consﬂerauur:. is provided in Section 2.2.4, Alternatives
For others, however - especially for those not able to own or drive a car - the Interstates have Considerad but Removed from Further Discussion” (p. 2-3 and 4). Section 2.2.4 (Mo Build [No
decreased access and mobility by undermining the viability of altemative modes of transpert” {p. Action] Altemative) of the DEIR/S, however, includes no further ciscussion of “Alternative 4:
16). Localized Improvements,” focusing exclusively on the "No Build Altermative’ (pp. 2-23 through
26).  Although the Lead Agency had committed to include “Altermative 4: Localized
L — e 128
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Improvements® in the DEIR'S (a2 a separate and digtinct all ive from the "Baseli &)
Alternative [No Bulld]'), the Department failed to provide that analysis and, through its false
representation, limited public participation in the environmental review process,

The Depardment's subsaquent exclusion of the “Alt tive 4: Localized Improvements” from the
DEIR/S has deprived the project’s decision-makers and cther stakeholders of both the
opportunity to consider a reasonable range of alternatives and the abiily to compare those
options against the three build alternatives prasented in the DEIR/S. Since the NOP and NOI
bath conslitted a good-faith declaration of the Lead Agency’s intent upan which the affectad
public must rely, the D ‘s subsag lusion of “Alternative 4" frem the DEIR/S has
deprived interested parlies of the ability to provide meaningful pre-circulation comments to

Calirang for consideration in the preparation of the DEIR/S.
4.4.5 TSM/TDM/Mass Transit Alternative ~

The NOP stated that the DEIR/S will include an analysis of the “Transportation Systems
it (TSM)Tran Demand Mar (TOM)/Mass Transit Alternative.” As
descnbed therein, the “TSMITDMMass Transit Atermative includes activities that wil maximize
the efficiency of !I1e present highway system and expanrd travelers' transporiation cholces in
terms of ftravel ltime, route, guality, and convenience. It involves low-cost operational
improvements, rather than major capital projecls, including but not Iimited to auxiliary lanes,
ramp metering, ridesharing, and traffic signal timing optimization® (p. 2). Similarly, the MOl
identified a “Transportation Systams Management (TSM)/Trar ion Demand o
(TDMp/Mass Transit Alternative; [sic] makes only low-cost eperational improvements, rather
than major capital projects. to maximize the efficiency of the present highway systern and
expang travelers' rsnspoﬂa!mn choices” (p. 3). Also, Caltrans’ and the OCTA's “Public Scoping
Motice” and “N ing the ber 22, 23, and 30 and October 1, 2009 public
scoping  mestings  included reference fo a  “Transporation Systems Managemant
{TSM)Transportation Demand Management {TDM)/Mass Transit Alemative.”

Mo “TSMTDMMass Transit Atlemative” has, however, been presentad in the DEIR/S. Instead,
the Lead Agency notes: “Although a TSMTDM Alternative as an effective stand-alone
alternative does not meet the project purpese, as explained in Section 2.2.4, Alternatives
Considered but Removed from Further Discussion, the PDT [Project Development Team] has
included TSM and TDM elements as part of Alternatives 1, 2, and 3 as described in Section
2.2.1, Common Design Features of the Build Altematives” (p. 2-4). Section 2.2.1 {Common
Design Features of the Build Alternatives) of the DEIR/S states: "Although TSM and TDM
measures alene do not satisfy the purpose and need of the project, the following TSM and TDM
measures may be incorporated into each of the build alematives for the proposed project”
{emphasis added) (p. 2-17).

Under CEQA, the terms "must” and “shal™ identily iatory requi b , tha lerms
‘may” and “should” are permissive, with discretion left to the Lead Agency (M CCR 150051 As
a result, no commitment is made by the Department that TSM andfor TDM measures will, in
fast. be included in the proposed action. Similarly, under NEPA, “[tlhe use of language such as
‘recommend,’” ‘may,” ‘should’ and ‘can’ is intended to describe CEQ policies and
recommendations. The use of mandaltory terminalogy such as ‘must’ and required’ is intended
to describe controlling requirements under the terms of NEPA and the CEQ Regulations® (76 FR
3845, January 21, 201 1)

July 2012 San Diego Freeway Improvement
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The Department's subsequent exclusion of bath “Allernative 4" and the "TSMTDMMass Transit
Altamative” from the DEIR/S has deprived the project's decision-makers and other slakeholdars
of both the oppertunity to ider a ble range of alt ti and the ability to compare
those options against the three build alternatives presented in the DEIR/S. Since the NOP and
NOI beth constituted a good-faith declaration of the Lead Agency's inten upon which the
affected public must rely, the Department's subsequent exclusion of these atematives from the
DEIR/S has deprived interested parties of the ability to provide meaningful pre-circulation
comments to Caltrans for consideration in the preparation of the DEIR/S,

The Department appears m have bee'1 down this same road before. Referencing Environmenrtal
Council of ] of Transporation, (2008) the court noted:

Petitioners acknowledge that Caltrans considersd and rejected many alternatives
during the scoping process [Citation]. Meverheless, Patitioners allege that the EIR
fails to discuss a range of ait t b the EIR i d only
two "build" attemnatives - with little variation botwaen them - and failed to consider a
transit-only allernative [Citation]. The Ccurt agrees. The EIR did not include an in-
depth discussion of the fransit-only alternative because SACOG's [Sacramento
Council of Govemments] HOV-US 50 Conidor Study suggested that both light rail
extensions and HOV lanes were necessary to alleviate congestion in the corridor
[Citation] But even if this statement is accurate, it is not a proper basis to reject the
transit-only allernative as infeasible [Citation]. The test is not whether the transit-only
alternative is the best strategy to achieve the Projeci's objectives, but whether it is a
reasonable alternative thal could feasibly acscomplish most of the basic chjsctives of
the Project and avoid or substantially lessen one or more of the Project's significant
effects [Citation]. In this case, the objectives of the Project are to improve mobility,
provide an option for relisble peak period fravel time, improve traffic operations by
reducing congestion and travel ime, use highway facilities as efficiently as possible,
provide ir i for s fo use Is, vanpools, or buses during peak
period travel, and wentify projects and strategies to improve adjacent street system
and thereby enhance neighberhood livabiiity ICitat'on} The transit-only allemative is

ially feasible ail tive that could plish most of the basic objectives of
li‘-e P:o;eul while polentially avoiding or substantially lessening one or more
potentially significant effects [Citation]. Thus, the transit-only aliernative 15 a
reasonable ive that merits di ion and parnison to the two build options
discussed in the EIR. Because the £IR included only two build alternatives, with litie
variafion between them, Caftrans {aulura lu mclude an in-depth discussion of the

fransit-only alternative p i lon-making and  inf d public
participation and rendered the EIR's dusa.ssnon of altlematives inadequate (Minute
Order, p. 14).

Undar NEPA, agancies are under an cbligation to follow their own regulations, precedures, and
precedents, or provide a raticnal explanation for their departure (Big Horn Coal Company v.
Temple [1986]). Although “business as usual’ (BAU) has & ssparate meaning with regards to
assessing GHG emissions, because the DEIR/S obviously suffers from the same maladies as
the document preparad by Caltrans in the above referenced case, it would appears (through the
presentation of the same defective yses) that the Dy beliaves that it i= not reguired
to accept judicial direclions with regards to the preparation of adequale environmenta!
documentation.
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4.4.6 No Build Alternative

Under NEFA, Sedlon 1502.14(d) of the CEQ Regulations requires that the alternatives snalysis
in an tal impact slal t (EIS) "include the altlernative of no action.” As described
in the CEQ Questions: “There are two disting interprefations of ‘no action’ thal must be
considered, depending on the nature of the proposal being evaluated. The first situation might
involve an action such as updating a land managament plan where ongoing programs init:ated
under existing legislation and regulati wili finue, even as new plans are developed. In
fhese cases no actian i= ‘no change’ from cument management direstion or level of
it il . Ta t an allernative that is based en no management at all would
b@ a uaelese. academic exercise. Therefore, the 'me action’ allernative may be thought of in
terms of continuing with the present course of action until that action is changed. Consequently,
projected impacts of ni weuld be compared in the EIS to those
impacts projected for the existing plan. In this case, alternatives would include management
plans of both grealer and lesser intensily, especially greater and lesser levels of resource
development” (Question 3[al).
\

Undear CEQA, the Lead Agency misrepresents the “no build alternative” and, thereby, fails to
provide the project's decision makers with an accurate and adequate environmental analysis,
As indicated in the Stale CEQA Guidelings, whare the project is a development project on
identifiable praperty, the following applies: “[Tihe no project allernative is the circumsiance
under which the project does not proceed. Here the discussion would compare the
environmental effects of the property remaining in its existing state apainst environmenta!
effects which would occcur if the project is approved. If disapproval of the project under
consideration would resutt in predictable actions by others, such as the proposal of some ofher
project, this no project conseguence should be discussed. In certain instances, the no project
alternative means no build wherein the existing i tal setting is maintained. Howaver,
whare failure to proceed with the project will not result in preservation of existing environmental
conditions, the analysis should identify the practical result of the project's nor-approval and not
create and analyze a set of artificial assumptions that would be required fo preserve the existing

> 131

physical environment® (emphasis added) (14 CCR 15126 6[e]i3][B]).

The State CEQA Guidelines further state that the “no-project” alternative is not necessanly the
same as the environmental baseline (14 CCR 15126.8[e]{1]).

With the exception of the "SR-22 WCC Project,” the Project EA 0J440K" (p. 2-23), and
unspecified “Costa Mesa Freeway Improvements” (e.g., "The baseline canditions under the No
Build Alternative would provide no additional lanes or interchange improvemants to the 1-405
carrider. The project area would continue to operate with no additional improvements with the
exception that the two earlier committed projects [BR-22 West County Connectors (WCC)
Project and the Costa Masa Freeway (SR-55) I > its would be impl ted],” CIA, p.
5-2), the Lead Agency represents the No Project as the 2 of the status
que {e.g., “no improvements would be made to the 1-405 corridor within the project limits,” p. 2-
23).

As indicated in the PSR/PDS: “The propesed preject is currently funded with an estimated $500
millicn as part of the Renewed Measure M (local half-cent sales tax) freeway program. The
Renewed Mzasure M program was reauthorized by the Orange County volers in November
2006, and it is =&t lo begin in 2011 and sunsets in 2041. . As part of an efforl to reduce

construction costs on the F d M. e b freeway projects, OCTA will be advancing the
July 212 San Diego Freeway Improvement Project
Fage 90 City of Seal Baach
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proposed projects Project Approval/Environmental Document (PA/ED) phase and fund this

effort through the SAFETEA-LU demonstration funds and icca! Renewed Measure M matching

funds” (emphasis added) (p. 38).

As indicated in correspandenca from Wil Kemplon, OCTA's Chief Execulive Officer to OCTA's
Highways Committee (Subject: Update on Project Alternatives for the San Diego Freeway
{Interstate 405 Improvemeant Project), dated August 17, 2009, the OCTA notes that “[t]o dale,
the focus of this evaluation has been on identifying what Img ts could be buill for the

il ilable funding ( ive 4). . The c i in M2 is 10 add new lanas
throughout the corrider, generally within existing ROW, frem State Route 55 to Interstate 605,
and Allernative 4 may not meet that commitment entirely”™ (p. 2)

Motwithstanding any declarations by the Lead Agency, it is noted that DEIRIS' Alternalive 4, as
referancad above, is not the same proposal as MIS Altemative 4, as identitied in the MIS znd
purporiadly carried forward by Ihe Lead Agency as Alternative 1in the DEIR/S (p. 2-3).

As indicated in the MIS, “[{lhe Baseline Alternative {or No-Build Alternative) incorporates the
funded andlor envirenmentally approved transportation improvements as of March 1, 2004,
Highway improvements to the existing condition included in the Baseline are presented in
Appendix 5.1, Within the study area, these improvements include: [1] Programmed headway
and service improvements on the following OCTA transil routes: [a] 29 Beach Boulevard, [o] 43
Harbor Boulevard, [c] 47 Fairview, [d] 52 Hunfington Beach-Santa Ana, [e] 64 Bolsa, and ] 70
Edinger-lrvine Center, [2] Recently completed reconstruction of 1-405 south of Euclid Street to
SR-73 to provide additional travel lanes, auxibary lanes, ramp braiding, and interchange
improvemeants; [3] Construction of a norhbound ramp from Hyland Avenue; [4] Addilion of an
auxliary tane between Magnolia Avenue and Beach Boulevard, and [5] Addition of a second
HOV lane in each direction nerth of the interchange with SR-22 (near Valley View Street] to |-
605 including direct carpeel lans connectors between SR-22 and 1-405 and between 1-405 and
1-808" (p. 20-21).

As reported by the FHWA: “Thae effect of 'deing nothing’ to the transportation system is probably
intolerable. Under the twa percent VMT arowth rate - roughly a continuation of recent trends —
peak-period congestion will worsen substantially” (LSP, p. 3-8). Duaing nothing is obviously not
an option available 1o the OCTA and Caltrans (ie, OCTA's and Caltrans' mandates reguire
affirmative acti ing ne funding a. ati with $500 miltion (or $500 million) in
allocated Measure M funds, based upan its own dec arations, the OCTA would pursue ofher
actions/measures to comply with the Measure M mandate. By again alleging that the proverbial
‘sky is falling” {e.q. 'Congesﬁon along the corrider would not be alleviated, and the siluation
would deteriorate with time,” p. 2-23), that its "hands are tied” {e.g., "This alternative would be

with many regi and local planning goals and policies [eg., cut-through fraffic
within neighborhoods located adjacent to 1-405 during congested conditions, noise attenuation
via the construction of soundwalls, enhanced roadway and freeway operations].” p. 3.1.1-20),
and that the impacts of the "no build alternative” are greater than the impacts of the proposed
action {e.g., "Direct effects of the Mo Build Alternative would include continued deterioration of
freaway and local interchange cperations. Incirect and cumulative effects of the No Build
Alwernative could include increased effects on the commurlrtles related to increased commutz
times and trafiic diversion through hoods,” p. 2-24), the Lead Agency
misrepresents both ils consequential au:nne and Ihosc future project area conditions that would
likely exist should Alternatives 1, 2, and 3 not be implemented.
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To the extent that the Lead Agency seeks to define the project in a fashion that substantially
deviates from its Measure M/M2 mandate and the purpose for which the funds have been
allocated and fails to pursue a design option that can be reazonably implemented within the
fiscal limits imposed by its fab) , It seif imp artificial ints that p

an alternative agenda, With “5500 nnlllon {or 3500 milion) in committed Measure M funding
and a MIS that i a build that can be impl ted within that available budget
(or close thereta), it has to be assumed that @ No Build Alerrative is both feasible and exists in
the form of a $500 million (or $800 million) i it in localized freeway imp ents. By
asserting that “[tlhe No Build Alternative is not considered a viable project alternative because it
would not achieve the project's purpose” (p. 2-26) demaonsfrates that the “project’s purpose’ (as
presented in the DEIRVS) is substantially different than the basis upon which Measure MWM2Z
funds were originally committed.  Additionally, by indicating that Alternative 4 is nol
economicaly feasible, then the cost estimates which sarved as the factual basis upon which
Measure M/M2 were passed were either intentionelly underestimated or were so
unprofessionally prepared as to bear no relaticnship to the stated improvements. Since the
Lead Agency is now conlemgplating the expenditure of a purparted "51.7 billion” {p. 2-10) or
more {purported to ba 5.8 billion by OCTA's CEQ), the accuracy of OCTA's cost estimating

> 133

skills and the role that the Department has played in independently validating those costs (see
Utahns for Better Transportation v. United States Department of Transporalion [2002]) must I‘;e/
brought inte question

The fact that OCTA’s ayes (31.1 to $5.8 billion) may be bigger that its stomach {3500 to $800
million) does not alleviate either the OCTA's or Callrans’ from their obligations to produce an
adequate environmental analysis.

Simtilar to MEPA, the State CEQA Guidelines set out the dual character of the “no-project”
alternative in situations where some other future development is likely under existing
designations if the present project is disapproved. As stipulated therein: “The no project analysis
shall discuss the axisling conditions at the time the notice of preparation is published as well as
what would be reasonably expected fo ccour in the foreseeable future if the projact were nol
approved, based on current plans and istent with lable ir ture and community
services” (14 CCR 15126.6[e][2]). Where the project is a development project on identifiable
property, the following applies: "[T]he no project alternative is the circumstance under which the
project does not proceed. Here the di fon would comp the enviro tal effects of the
property remaining in its existing state against envirenmantal effects which would occur if the
project is approved. if disapproval of the project under consideration would result in predictable
actions by others, such as the proposal of some ofher project, this no project consequence
should be discussad. In certain instances, the no project alternative means no build wherein the
existing environmental setling is maintained. However, where faillure lo procead with the project
will not result in preservation of existing environmental conditions, the analysis should identify
the practical result of the project's nen-approval and not create and analyze a set of artificial
assumptions that would be required to preserve the existing physical envircnment” (14 CCR
18126.8[e|(3)[B]). Because (hat description is not premised on ewsting entitlements, the
expenditure of the $500 to 5600 miflion in commitied Measure MIM2 funds conslitutes what
would be "reasonably expected to occur.”

Although racognizing that “[tjhe existing condition is the ‘'CEQA Baseline’ condition” (p. 4-23),
the Lead Agency errors in stating that “[tlhe No Build Atternative represents the ‘baseline’
condition” (Traffic Study, p. 1-8) and “[tlhe Ne Bulld Allernative provides a ‘baseline’ for
comparing impacts associated with the build alternatives. The baseline conditions under ihe No
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Build Altermative would provide no additional lanes or interchange improvaments to the |-403
corridor. The project area would continue to cperate with no additional improvements with he
exception that the two earlier committed projects (SR-22 West Counly Cornnactors WG
Project and the Costa Mesa Freeway [SR-55] Imp wiould be impl ted)” (CIA, p.
§-2), The City asserts thal the No Build Allemative, or a variation thereof, must include thosa
improvements that could be reasonably accomplished through the expenciture of $500 to $800
million in commitied Measure MM2 funds.

Mo other reference to the "Costa Mesa Freeway improvements” is presanted in the DHR'&-
Further explanation of the nature and re of those impic ts is reguired, i an
explanation why those imp ts were not uni Il ccnyderad throughout the DEIR/S.

The DEIR/S' Mo Build Alternative dees not meet applicable NEPA and CEQA requirements.

4.5 Operational Performance

The role of the EIR is ta make manifest a fundamental goal of CEQA, namely to *inform the
public and responsible officials of the environmental consequences of their gecisions befare
they are made” (Laurel Heights Improvement Association v. Regents of University of California
[18E8)). In citing CEQA, the court stated that “{tlhe EIR must contain facts and analysis, not just
the bare cenclusions of the agency’ [Citation]. ‘An EIR must include detail sufficient to enable
those who did not participate in its preparation te understand and Lo consider meaningfully the
issues raisad by the propesed projest’ [Citations). 'CEQA requires an EIR to reflect a good faith
eﬂoq‘ at qu disclosure; rt does not mandate perfection, ner does it require an analysis to be

' [Citation]” (Bakersfield Citzens for Lecal Control v, City of Bakersfield [2004]
[Bakersfield]). “Failure ta comply with the information dlsclasure requirements constitrtes a
prejudicial abuse of di when the omission of information has precluded

informed decisicnmaking and informed public participation, regardiess whether a different
culcorne wnuld havs re&ulled |f the public agency had complied with lhe disclosure
guoting from Dry Creek Citizens Coalition v. County of
‘|u..|ale [1999]). Similarly, in Dry Creek Citizens Coalition v. County of Tulare (1938), the court
stated that “[a]n adequale EIR must be ‘prepared with a sufficient degree of analysis to provide
decision makers with information which enables them fo make a decision which intelligently
takes account of environmental consequences’ [Citation].”

As indicated in the DEIRJS: (1) “Alternative 1 is considered a viable project alternative because
it would achieve the project’s purpose and need by aocnmphshlng the fa!law,ng fal Reduce
congestion; [b] Enhance operations; [c] mobility, impr rip
throughput, and optimize operations; and [d] Minimize envronmental mpaots and ROW

" (p. 2-8) (20 Al 2 is considered a viable project alternative because it woukd
achieve the project’s purp and need by ing the f: : [a] Reduce congestion;
{b] Enhance operations; [c] Increase mobility, improve trip reliability, maximize throughput, and
optimize operations; and [d] Minimize environmental impacis and ROW acquisition” (p. 2-10);
and (3) “Alternalive 3 is considered a viable project alternative because it would achieve the
project's purpose and need by accomplishing the following: {a] Raduca cangaslmn [b] Enhance
maobility, imp trip reliability, ., and

i | impacts and ROW aoqulsmon (p 2 14}

[el
e + and [d] Minimi
As indicated in Caltrans’ “Performance Measures for the Quarter Endmg December 31 20117

{Office of Strategic Planning and Performance dated), it is the Dep ii's
San Diego Freeway Improvement Project Juty 2012
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breader objective lo, "[bly 2012, ensure that 100% of projects meat their approved purposes

and reed at project completion” (Objective 3.3, p. 22). The comesponding performange i tion or d Ivization of parking p the g potential to reduce
measure is the "[plercent of projects thal meel their approved purpose and need at projact inner-city traffic snariz {i.e., getling vehicles out of downtown areas).

completion” {ibid.). In the case of the proposed project, absent specified quantitative or 136

qualitative standards, that performance measurs is all but meaningless since there is no The USEPA’s OBNE notes that “[dlevelopmant patterns have contributed to increased vahicle
verifiable slandard against which perfc can be effectively judged Merely stating thal a use. Investment in highway capacity encourages more vehicle travel by lemporarily reducing

travel time and costs. Dispersed, low-density development with significant distances between

spccrfnc project meets its “approved” P&N doss not make it so absence of a gualitative or
housing, jobs, schools, and shopping make wakking, bicycling, er use of transit difficult for most

g it of projected performance,
trips. Urban design that emphasizes the automobile, such as large surface parking lots, wide

What constitutes an "app d" and need what agency is responsible for streels, and a lack of sidewalks, make vehicle use more comfortable and safer than walking cr
that approval, and whal i the process through which "approval® is vetted? How does Calirans 137 bicycling, even for short trips” (p. 2).
calculate full or partial atiainment and evaluate p 7 Was the prop d action's PN 4
and single objective {see p. 8-1) “approved” and, if so, by wha? The traffic modeling presented in the DEIR/S only serves to allow the Lead Agency and the

: affected public to answer the comparative question of which aliernative is “better” with regards
As reported in " d P d for E ing the Effecti of Freeway HOV [ to the variables presented {i.e., vehicle throughput and relative speed). It does nol, however, 139
Facilities” (Turnbull, Kalhenne F. Herk, Russel H., and Christiansen, Dennis L, February 1821} allow decision makers and stakenhclders te ascertain whether different investment options (s.g.,

dedicated truck lanes, public fransit, and bicycle lanes) may produce greater or lesser gains.
Many HOV facilties have been implemented without clearly defining the goals and
objectives of the project. This lack of a clear understanding of the purpose and goal of
the project makes evaluating the effectiveness difficull, since there is no way of

The primary basis of the traffic study is vehicular throughput, defined as “the number of vehicles
able to pass a fixed point along the cormidor during the greatest hour of demand.” This analytical

knowing if the goal has been reached when the goal has not been defined approach fecuses on vehicles passing parficular points on the freeway but ignores a more
Compounding this problem in some cases is the use of objectives that either cannot cn!n:a’ measura of & transportation improvemant, namely the mowvement of paople and good
be measurad or are inappropriate. larly given our burdened t f tion system Vehicle throughput does net provide

oompiere disclosure of 'r'anspnrtztlcn impacts and mitigations {e.g., accommodation of added 140

S0Vs can adversely impact [a] the overall transpertation system by redusing overall mobility
and [b] the environment by increasing VMT) and results in a failure to consider other related
transportation and environmental impacts beyond Caltrans” ROW,

Many evaluations hava been conducted using very general evaluation criteria. Thase
measures may be as simple as a staternent that the HOV lane should reduce trave!
timas for bus and automaobile commuters, without identifying the lavel of time savings
that shouid occur. Thus, no benchmark or specific threshold iz identified against
which the project can be measured. If the HOV facility leads to any imprevement in
the general evaluation measure, the project is considered successiul {p. 13).

Although the DEIR/S uses a number of indices focusing exclusively on vehicle counts, such as
“vehicles per lane per hour” (vphpl] and “vehicles per hou® (vph) {eg., p. 3.1.6-T5), th
fundamental focus of fransportation planning should mare rightfully be directed foward the

The DEIR/S uses nebulous terms ke “reduce” “enhance” “increass.” “improve,” "maximize,” mevement of people and goods (not only on the movement of automobiles and trucks). One of 141
‘optimize,” and “minimize” {p. $-1); however, no effort has been made te: (1) define or quantify the criteria that should be appropriately utilized to evaluation performance relates to the number
those lerms so as lo allow comparative evaluation; and (2) establish a yardstick above which 138 of people moved, Since HOVs would typically include mere occupants that SOVs, an emphasis

conditions are deemed to be acceptatle and below which they are deemed not. Freeway users an vehicle throughput would not serve as a valid yardstick: however, person throughput is never
might universally agree that “free flow eonditions,” "unrestrained speeds,” and “extra-wide lanes” considerad. With regards to “vehicle throughput,” as indicated in Table 11 (1-405 Improvement

might be desirous; however, drivers accept some leval of reduced flow and design consiraints Project Altematives Canpanson - Vehlcle Throughput), the Lead Agency makes specific
(e.q., speed limits) as trade-cffs for living in southem California. Prior to s!aﬁng thal “we nead itation as to pe d in percert improvement). Vehicie throughput s,
this or that” (e.g.. comparing “apples o apples” rather than GDD‘Ba to granges”), there needs te however measures agalns. the Lead Agslmyb Mo Project Alternalive which incorrectiy
exist a more fundamental discussion g “what cperational no to the d ted comidor, including those fully funding
conditions" and ‘what types of trade-offs are raascmable appropriate, and acceptable to fulfill improvements ldemufeu in Alternative 4.
broader societal goals.”
Table 11
By defining the project “comridor’ as a short segment of the 1405 Freeway and ignoring the -405 Improvement Project Altematives Comparison - Vehicle Throughput o
benefils in a more programmatic approach to carridor planning, the only question now baing | Attanative 1 Alternutive 2 Alternative 3 | No Bulld Ahemative
asked js how many and what type of new lanes should be consiructad along a defined segment - o — RSenthe
{defined nol by the boundaries of the condition that the proposed action seeks to resolve but by SR-73 ko Brookhurst Street i Oa; 2;; Mot fpnc.iﬁed
relatively arbilrary points of ingress and egress). As a profession, traffic engineers are now | Erookiurst Sireet o SR-22 East 2 & i Hot omcl.ﬁed
debating choices such as building or not building parking structures, asking whether the ["SR-22 Eust Io 1605 113% 26% et specified
Solrce: Califormia Depa of Ti ian, Draf E epoOrEr Imgpact
Statement — San Diego Fraaway im;:'twsmant F'rD|ect Trange and Los Angeles Counties, Califoniz, SCH
#2005081001, Table 2-1 {i-205 230
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In “Wha! We've Learnad about Highway Congestion,” included in “Access — Transportation
Research at the University of Califoria” (Fall 2005), the author (Pravin Varaiya) notes: “A high-
occupancy-vehicle (HOV) restriction reduces congestion by encouraging carpocling. But it also
increases congestion in two ways. First, the restriction imposes a non-HOV congestion penalty
by increasing congestion on the non-HOV lanes. Second, It imposes an HOV capacity penalty
by decreasing the capacity of the HOV lane itself. Analysis of Bay Area dala suggests that the
effect of tha combined penalties is larger than the pesilive carpooling effect. Thus, the likely net
result of HOV restrictions in the Bay Area is worsening congestion.  Bay Area data facilitate
such assessments because the area’s HOV lanes are time limited (5:00 10 9.0 am. and 3:00to
T:00 p.m.), aliewing us to compare traffic on the same freeway segments during and cutside of
HOW restriction periods” (p. 7).

"Bay Area data” would appear to have substantial relevancy in assessing the prr)pcsed project
becauge much of the methodology cited in the DEIRIS was ‘developed by Bay Area
Metrepolitan Transporation Commmnn {e.g., Traffic Study, pp. 2.5 15 2.6-25 and 27-27).
Why were “time limited” HOV lanes not included in the er tal analysis?

As further indicated in “Caltrans Strategic Plan 2007-20127 (Decamber 17, 2007) and Caltrans'
“Performance Measures for the Quarter Ending December 31, 2011° {undated), one of the
Department's maobility geals states: “By 2012, reduce single ccocupancy vehicle (SOV) commute
trips by 5%" {Objeclive 2.4). Pursuant te its strategic plan, stratesies to accomplish that
objective include: (1) “Work closely with local jurisdictions on land use issues to premote mode
shift® (Strategy 2.4.1); {2) "Partner with stakeholders and region on implementing Transportation
Demard Strategies” (Strategy 2.4.2); (3) “Establish baseline performance data for vehicle
occupancy” (Strategy 2.4.3); (4) “Improve interconnectivity between modes (Strategy 2.4.4); (5}
Complete California’s HOV system” (Strategy 2 4 5); (6) "Partner with transit and rail autharities
mamng transit oplions maore useful, inviling, and less difficut to use® (Strategy 2.4.6) (7)
“Increase support for non-motorized and promoti for use of cther alternative means
of transportation” (Skategy 2.4.7), and (8} "Assess the need for a Park and Ride Lot Program”
(Stralegy 2.4.8). The correspanding “perfermance measure” is the “"percent of singie-occupant
vehicles compared to the total commute trips” (FMZ2 44). As oullined in “Perdormance Measures
for the Quarter Ending December 31, 2011," categeries of “commute trips” include drove alane
{single-cccupant vehicies), carpooled. public transporation, walked, bicycle, motorcycle, other
means, and worked al home. The performance report states that a reduction in SOV commute
1rips is the “desired trend.”

i ding that ide policy declaration, under Al 3, Caltrans is proposing to
allow SOVs to utilize the HOT lanes, thus creating an incentive for single-occupant travel and, in
s0 doing, a disi ive for carpool fi Although the Traffic Study alleges that {tjhe
Express Lanes would encourage carpocling” (p. 1-12), the introduction of HOT lanes would
appear to promole rather than curtain single-ccoupant automobile usage. As such, because the
Depariment's Statewide goals appear divergent from project-specific objectives, the DEIR/S
should explain this apparent dichotomy and describe how the introduction of HOT lanes will
promote the of Statewide "Objective 2.4.7

As specified in the FHWA's “Federal-Aid Highway Program Guidance on High Occupancy
Wehicla (HOV) Lanes” (August 2008), “lelffective management of an HOV lane involves
developing and using an HOV operation and enforcement plan, along with a performance-
monitening program (p. 1i-2).  States implementing low-emission and encray-efficient andfor
HOT vehicle exceplions musl operate in accordance with the restrictions and requiremants of

July 2012 San Diego Frasway Improvement Project
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Section 166(c) in Title 23 of the U.S.C. which established a minimum average operaling speed
that HOWV facilities with exempled vehicles must maintain. In accordance therewilh, the
minimum average operating speed is defined at Section 166(d)}(2)(A) as 45 miles per hour
{mph) for an HOV facility with a speed limit of 50 mph or greater and not more than 10 mgh
below the spead limit for a facility with a speed limit of less than 50 mph.

The Federal Clean Air Act Amendments (CAAA) created the inherently low-emission vehicle
{ILEV) program and TEA 21 allowad States to authorize ILEVs fo use HOV lanes without

the ot its, Absent from the Lead Agency's air quality conformity
is is any ref iom’ phiance with this authorization

Recently apprcved regulations of the California Air Rescurces Board (CARE) reguire
automobile manufacturers to offer more zero- or very low-emission cars (e.g., battery electric,
hydrogen fuel cell and plug-in hybrid vehicles) in Califernia stading with modal year 2018. By
2025, one in seven new aulomcbiles sold in California (roughly 1.4 milion) must be ultra-clean.

As indicaled In Table 2510 (Speed Index and Demanc-to-Capacity Ratic Summary —
Alternative 1 [2040]), as presented in the Traffic Study, no segments of the designated cormidor
achieva that standard. As further indicated in Table 2.6.10 (Speed Index and Demand-ta-
Capacity Ratio Summary - Alternative 2 [2040]), with the sole exceplions of norhbound
Brookhurst to SR-ZZ East during the AM peak hour and southbound Brookhurst to SR-22 East
in the PM peak hour, undar Alternative 2, the HOV lane dees not appear to meet the specifizd
standard. Although the Lead Agency deems Alternative 2 10 be a sucoess (i.e., "Altemative 2 is
considered a viable project aliernative because it would achieve the project’s purpose and
need” p. 2-10), low-emission, energy-efficient, and HOT vehicles would be prohibited from
using the HOV lane Building in prohibitions on use by hwemlssson and energy- eﬂ'l:lerrl
vehicles would appear contrary to any P&N 1 the of
environmentai impacts. No such disclosure is, however, presented in the DEIR/S.

Referencing Table 2.7.10 (Speed Indsx and Demand-to-Capacity Ratio Summary — Altermative
3 [2040]), the City iges that all ts of the comdor exceed the federal standard,
however, because it was neither established as an cbjeclive nor examined by the Lead Agency,
the Department never considers menna1 madifications to Atermative 2 {eg., increased vehicle
occupancy requirements) il by low-emission and energy-efficient vehicles.

Conversely, Section 166(d)(2)(B} provides that an HOV facility is considered degraded if
average operating speed in the HOV lanes drops below 45 mph for 80 percent of the time over
a conseculive 180-day peried duiing moming or evening weakday paak hour periods (or both
for a reversible facility). If HOT or low-emission ard energy-efficient vehicles are allewed to use
an HOV lane and the lane becomes degraded, Section 168(d)(1}{C) requiras the State to limit or
discontinue the use of the lane by the number of HOT vehicles and/or low-emission and enengy-

will quickly bring the operational periormance up to the Federal standard.

efficient vehicies nacessary fo bring the facility back to compliance of to take other actions that > 145

‘When exempted vehicles are allowed to operate on HOV facilities, the State must annually
certify to the FHWA that it contnues to meet all requirements of 23 U.S.C. 168, including these
related lo vehicle eligibility; operational performance menitering, evaluation, and reporting; and
anforcement. The State is re:prred to include in its certification a clear demonstralion that the

of low j and e fficient or HOT vehicles has not caused the facility o
become degraded {as defined by 23 U 5.C. 166[d)[2][A]). J
San Diego Froeway Improvement Project July 2012
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Far HOT lanes {pursuant to 23 U.S.C. 166[d]), the following additional are required in
the annual certification: {1} the State must indicate the f of a prog that

how molorists can enroll and participate in the toll program; (2) the State must indicate that it
has implemented a system that will aulomatically collect the tolls or indicate that such a system
will be implemented in a reasonable period of time following establishment of the HOT lane; and
{3} the Stale must demonstrate pokices and procedures to manage demand for the facility by
varying the tcll ameount, if necessary to ensure acceptable performance. Absent from the
DEIR/S is any discussion of: (1) the existing facility's iance with those ds; {2) the
ability of Alternative 3 to cenform therewith: and (3] operational and monitoring considerations
proposed to ensure on-going attainment of oparational performance requrements.  In addition,
based on those projects and other actions identified therein, the OCTA's 2010 LRTP identifies
“lavel of improvement of the Year 2035 Unconstrainad Plan over the Year 2035 Baseline” (p.
89) Those perfermance measures as listed in Table 12 {U ained Plan Peri:

against which individua! project’s can and
s!'.ouiﬂ be ;erge:l Absent from the DEI‘US however, is any referenca o those perf

meaasures or any evaluation of the praposcd aclion's fi ar i thereof.
Table 12
Unw‘lsiramed Plan Performance Analysis
Perlormance Messure . 253593;=1|;w T 2095 Um.onua.ned Plan
Daily vehide hours Ir.ka;f; ------ 5.41 rrilion T Reduce by 2-("‘. |
- Duaily hawrs of d \Iay due to congesticn 1.5 malson Raduce by 58%
Awerage ncar period {rrcwa,r oed U\H'r B 28 miles per hour mme_ese Iw 3‘1 ,rJa_H_—

Average pesk period HOV spead (AM) 35 miles per hour Inerease by :IF-’M:
" ke peviod roaderay epesd (ARG 13 miles per hour Incraase by BEY,
et g A0 . | Wemaesly ST
5 — Moving Toward & Gresn Tomorrow, Table 5-12
5 Bascling), p. 89.

Source. Orange Gounty Transpetalon Authorty, Destination
(Unconstrained Plan Parformance Anslysis [Compared ta 203

4.6 Toll Revenues

i a State chooses to implement variable ar dynamic pricing on an HOV facility, a Section 168
(23 10.5.C. 166) toll agreement must be executed peraining to the use of toll revenue collected
fram the oparation of the facility. Specifically, tolls may be collected subject to the raquiremants
of Title 23 U.S.C, Section 129, which mandates thal all toll revenues will be used first for debt
service, for reasonable retumn on investmant of any private person financing the preject, and for
the costs necessary for the proper operafion and maintenance of the facility (including
reconstruction, resurfacing, restoration, and rehabilitation). Section 128 further provides that if
there are any excess revenues, then the State may use these revenues for any purpcse that is
eligible under Title 22 as long as the State annually certifies that the facilty is being adequately
maintained. Saclion 166 further requl!'es that tne State, in using any excess toll revenue, give
priority consideration to proj far foping i to SOV travel and proj eds for
improving highway safety.

To the extent that a public project produces revenues, those revenues constitute a component
of the proposed aclion and are, therefore, a subject of the resulting environmental analysis.
Absent from the DEIR/S, however, is any discussion of toll revenues, such as the amount
anticipated, authorizations concerning and limitations regarding the use of those funds, and

July 2012 San Diego Freeway Improvement Project
Page 3 City of Seal Baach

GL14 Continued

DOrraft Envirenmental impact Report / Statement
SCH No. 2009091801

OCTA's tentative plans concerning those public monies (e.q., "All loll revenues would go to the
P3 Concessionaire”).  Also, the Lead Agency does not specify whether a P3 agreement
(including the allccation of public funds to private for-profil entities), as a component of the
proposed action or a consequential result thereol, is subject to CEQA and/or NEPA compliance.

How would the conveyance of “all tall revenuss” to a private concessionaire affect the ability of
the OCTA and the Deparment to udilize those same revenue to pursue TSMITDM programs or 148
provide enviranmental miti 1 in resp to the prop 1 action? What are the projected
aross and net revenuss from .Alternalwe 3 and how was that projection derived? What

1i5 1 1o or will likely be presentad to the preject's dacision makers
that has nol been included in the DEIR/S? Why has the Lead Agency elected not 1o include any
economic information in the DEIR/S?

Since the DEIR/S do..s not address the genelallon or dlsperswn of toll revenues, design-bulld
construction gies, or P3 ag its, insufficient infc ion is provided by the Lead
Agency to submit ingful th pan, The City's inability lo raise substantive
commenis should neither be consirued by the Lead Agency as any endorsement cf agency
plans or proposals nor affirmation that construction and cperational (e g, “The operation of the
tolled lanes would be funded by toll revenue, p. 2-3) issues regarding those items would not
result in the generation of potentially significant environmentat etfects

4.7 Consistency with Regional and Local Transportation Plans
4.7.1 Consistency with Regional Transportation Plans

As indicated in lhe DEIR/S, the “proposed project is included in the 2038 Regicnal
Transportation Plan (RTP} and 2011 Federal Transportation Improvement Pregram (FTIP) and
includes the following project description for the project [ORAJI0E05) “FROM 8R-73 TO 1605
ADD 1 MF [mixed flow or GP lang] LANE EACH DIR AND PROVIDE ADDITIONAL CAPITAL
IMPROVEMENTS, INCLUDING PROJECTS ORAD4S, ORATST, ORA1203107 (pp. 1-1 and 4).

As indicated in the OCTA’s "Project Study Report/Project Development Support® (July 2008):
“The proposed project is included in the Southermn California Association of Governments 2004
Regional Transpontation Plan (RTP) as project ORAD30605. The project was added to the RTP
in Amendment #3, which was adopted June 7, 2007. The pro‘ect is included in the RTP for
study only. The project description wouwld “construct on [sic] additional general purpose lere in
each direclion on 1-405 and provide additional improvements from SR-72 to LA County line”
{emphasis added) {p. 18). From these excerpls, with regards to conformity with the RTP,
regicnal plan consistency only exists to the extent that a single mixed-fiow (general purpose)
lane where fo be implemented {Alternative 1) (e.g., “Alternative 2 is not consistent with the R
or FTIP," p. 3.1.1-31; “Alternative 3 is not consistent with the current RTP or FTIP, p. 3.1.1-32).
Similarly, since ORAQ30605 was included “for study only,” from that declaration, it cannol be
assumed that the merely listing of that project equated to regional plan consistency.

As indicatad in the CIA, Alternatives 2 and 3 are Tclurently, inconsisient with the Regicnal
Transporation Plan (RTIF)} 2008" (p. 8-4). The DEIR/S notes that “the design concept and
scope for Alternatives 2 and 3 are substantially different from what was anaiyzed in the 2008
RTP" (emphasis added) (p. 4-5) and “Alternatives 2 and 3 will have to go through the SCAG
RTP and FTIP amendment procass pricr to being able fo determine consistency with the plans™
{p. 4-5), As such, neither Alteratives 2 nor 3 can be deemed consistent with the RTiP.

San Diego Freeway Improvement Project July 2012
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©On December 12, 2011, the OCTA Board approved the OCTA's “Express Lane Planning and
Implementation Principles.” As indicated, in part, therein: (1) "Deasign and management of the
interface of express lane facilities with existing freeway, high-cccupancy vehicle, and express
facilities shall seek to achieve a consistent, seamless user exps'ienoe {2) “Express_lane
projects shall_nol bs implemented to replace committed projects to be funded with local
fransportation sales tax revenues”; (3) "Although Caltrans and Federal Highway Administration
contrel highway operations, QCTA does not intend to replace existing mixed-flow fresway lanes
with express lanes"”, and (4) "Existing high-occupancy vehicle lanes may be functionally
encampassed within an express lane, provided: {a) The total numnber of lanes is increased by
the project; and (b) Both vehicle throughput and average vehicle occupancy levels can be
maintained andier improvad’ (emphasis added).

Absent from the DEIR/S is any reference to or analysis of the proposed actions consistency and
compliance with QCTA's adopted “Express Lane Planning and Implementation Principles.”
However, since “[elxpress lane projects shall not be implemented lo replace committed
projects,” it would appear that Alternative 4 constitutes the only build alternative consistent with
that policy document. What is the Lead Agency’s definition of “commilled projecls™?

In addition, absent from the DEIRIS [s any analysis of the proposed action’s cansistancy with
the 2012 RTR/SCS. Since Tljand use impacts would occur if the proposed project effects would
conflict either with General Plan land use designations or zoning, or with applicable
environmental plans and policies™ (p. 3.1.1-20), the DEIR/S’ failure lo address (or even
acknowledge the existence of) the 2012 RTP/SCS prevenls the Lead Agency from determining
the presence of p tizl conflicts with appli plans and policies,

The 2012 RTP/SCS notes that the congestion (CMP) “requi and
ensures that highway capacity projests thal signifigantly muease the capacity of single
occupancy vehitles (SOV) be developed in 2 comprehensive context that cansiders all possible

glternatives, including transic, TDM and TSM sirategies” (emphasis added) {p. 40). As a result
of the inclusion of Allernative 3 and its allccation of finite capacity to S0Vs to the deference of
HOW+2, any assertion of regional plan consistency weuld necessitate that the propesed action's
CEQA and NEPA documentation examine the project in a “comprehensive context” {e.q.,
program-zcale corridor planning) snd include an expanded analysis of both transit and

TOMTSM alternatives.

As further evid of project frag QRADZ0E0S has been included on the list of "FTIP
Project” in the 2012 RTP/SCS, That project is described as “1-405 FROM SR-73 TO 1-505 ADD
1 MF LANE EACH DIR AND PROVIDE ADDITIONAL CAPITAL IMPROVEMENTS. #317.
COMBINED WITH ORAD45, ORA151 AND ORA120310" (smphasis added) (p. 66). Although
those “combined” projects are not separately identified in the 2012 RTP/SCS, referencing the
“Orange County RTIP Project” list which was included in the 2008 RTP, the following additional

151

projects have been identified: (1) ORAD4S ~ "BOLSA AVE (CHESTNUT TO GOLDENWEST) > 152

VADEN BOLSA AVE BRIDGE FROM 4 TO 6 LANES® (p. 47) (2) ORA120310 —
"WESTMINSTER — GOLDENWEST BRIDGE WIDENING OVER [-405 ADD 1 SBIN (5 TO &
LNS)" (p. 50); and (3) ORA15% = “BOLSA CHICA RD (DUNCANNON TO RTE 405 WIDEN
FROM 4 TO 6 LANES™ (p. 51). Although SCAG now defines ORADIDEDS, ORAD4S, ORA151,
and ORA120310 as a single project, improvements to “combined” local anterials and bridee
overcrossings have been separately processed and have neither been identified as & part of the
proposed action nor have the cumulative impacts of those improvements been ingorporated into

the Lead Agency’s analysis of cumulative environmental effects. J
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4,7.2 Consistency with Local Transportation Plans

The determination cf « of lask of consistency with local plans is a critical
determination under NEPA, In Maryland-National Capital Park and Planning Coemmission v.

1.8, Postal Service (1573), the Court stated: "When local zoning regulations and procedures

are followed in site location decisions by the Federal Government, there is an assurance thal

such ‘envirenmental effects as flow from the special uses of land - the safely of the structures,
cohesiveness of neighborhoods, population density, crime control, and esthetics - will be

greater than demanded by the residents acting through their elected representatives.” Although

a limited number of compatible policies may be identified, in whole, the City has delermined that 153
the propesed action is nol sufficiently consistent with the Seal Beach General Plan.

Basead on their unique perspective and special expertise, the Lead Agency should defer to local
government decisions conceming the interpretation and preject-specific application of local
plans and palicies adopted by those agencies for the purpose of environmental protection,

5.0 ENVIRONMENTAL COMPLIANCE

CEQA contains a “substantive mandale” requiring public agencies to refrain from approving

projects with significant environmental effects if "there are feasible allematives or mitigation
" that can sub i lessen or avoid those effects (Mountain Lion Foundation v,

Fish and Game Commission [1997]). As specified in Citizens of Goleta Valiey v. Board of

Supervisors (1988); “CEQA defines feasible’ as ‘capable of being accomplished in a successiul

manner within a reasonabie period of time, taking into account economic, environmental, social,

and lechnalogical factors' [Citation]. The fact that an alternative may be more expansive or less

prefitable is not sufficient to show that the alternative is financially infeasible. What is required is

evidence that the additional costs or lost profitability are sufficiently severc as to lender it

impractical to proceed with the project.” Cempliance with that "st

that the Lead Agency both “describe a range of reasonable alternatives to the project, or lo the

Iocation of the project, which would feasibly attain mest of the basic objectives of the project but

would aveld or substantially lessen any of the significant effects of the project” {14 CCR

15126.6]a]) and “identify and focus on the possible significant impacts of the proposed project

(14 CCR 15126.2[a]). Absent llom the DEIR/S is both a range of reasonable alternatives and

objective fysis of the p Srwir | effects of the proposed action. 154

tal D te

5.1 Tiering or Envir

CEQ Regutations (40 C.F.R. Parts 1500-1508) and FHWA regulations (23 C.F.R. 771.111[g])
recognize the use of tiering as one option for complying with NEPA. The intent if tiering is to
encourage agencies to eliminate rep discussions and focus on the actual issues which are
ripe for decision at each level of environmental review.

The genesis of the proposed action stems from the passage of Measure M in November 1990
and Measure M2 in Nouember 2008. Each of the capital improvements projects identified
therein constilule a “prog " coll identifiable and interrelated trafiic and
transportation problems within Crange County Additionally, projects that are consistent with
applicable regional transportation plans can avail themselves of cerain sqwmnrnental
standards and practices designad to promote both permit str ining and envi

disclosure.  Although both GEQA and NEPA encourage and promote the “tiering” of
enviranmental documents, the Lead Agency has not elected 1o tier the DEIR/S upon the 2012
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RTR/SCS PEIR. 1t is assumed that the decision not to pursue tiering is the result of: (1) the
2012 RTP/SCS' broader focus on sustainability and the I‘ﬂp]lrallol’ls of r.hal focus on afternative
solutions and general aversion to SOVs; (2} the fack of tency the proposed
action and the 2012 RTR/SCS; (2) an attempt to support the asserting that the proposed action
has “independent ulility and iog:caJ termini’ and can be viewad as independent of other
segments of the regional netwark; andior (4) an attempt to avoid the disclosure of cumulative
environmental effects, inciuding the linkage between transpertation and growth.

As indicated in the SAFETEA-LU Guidelines: "The FHWAFTA guidance on linking planning and
MEPA describes considerations for using planning information in the NEPA process. In
accord with that gui = [1] The purpose and need for a project can be shaped by goals
and chjectives established |r| a wrrlnm or subarea sludy carried out by a state DOT, MPO

politan planning org ], or transit agency as parl of the statewide or metropolitan
Dlannmg process; [2] A general travel corridar or general mode or modes (i e., highway, transit,
or a highway/transit combination) resulting from transporiation planning may be part of
the project’s purpose and need statement; and [3] If the financial plan for an MPO's long-range
transportation plan indicates that funding for a specific project wil require special funding
sources (e.g., tofls or public-private financing), such information may be included in the purpose
and need statement” (Question 33).

As further indicatad in the FHWA's "Guidance on Using Corridor and Subarea Planning fa
inform NEPA” (April 5, 2011): "In February 2007, the Federal Highway Administration (FiHWA)
and Federal Transt Admimstration (FTA} issued statewide and metropolitan ransportation
planning regufations that implemented changes fo Federal iaw as a resull of Public Law 105-
178, the Transporiation Equity Act for the 21st Century (TEA-21) and Public Law 108-59, the
Safe, Accountable, Flexibie, Efficiant Transportation Equity Act: A Legacy for Users (SAFETEA-
LU). The transportation pianning regulalions supplement authority under the Council on
Envircnmental Quality {CEQ) NEPA regulations and allow the FHWA and FTA, as NEPA lead
agencies, to use the results or decisions of in Stale depariment of transportation (DOT),
melrapelitan planning  organization (MPO), or public lranspaﬁatinn cporator carridar and
subarea planning studies as part of the environmental review pl’l‘lrﬂss under NEPA so Iong as
legal requirements are mat . The and ion pl
regulations and Appendix A to 23 C.F.R. Part 450 allow for analysis from uormmr and subarea
studies to be fully utiized during project envirenmental review, when conditions in that
regulation are satisfied” (pp. 1-2). “Corridar and subarea studies can be used to produce a wide
range of analyses or decisions for FHWA review, consideration and possible adoption in the
NEPA process for an individual fransportation prosect, including: [1] The foundation for purpose
and need statements, [2] Definition of general travel corridor anr.ffor general maode(s), [3]
Preliminary screening of al ives and elimination of ur . [4] Planning-
level evaluation of indirect and cumulalive effecis; [5] Regional or eco-gyslem- fevel mitigatien
options and priorities; and [6] Linkage with housing, development, economic, and environmental
goals and analysis” (p. 5). Despite those benefits, no efforts have been made to either define
the proposed action in the context of & broader planning-related corridor or utilize foundational
waork contained in SCAG's subarea plans,

52 Frag tation/Seg +i
As indicated in the NSR: “I-405 is considered a bypass route to the Interstate 5 (1-5) Santa
Anal/Golden State Freeway through Orange County and an important component of the county's
transportation system” (emphasis added) (p. 1). As further indicated in the DEIR/S, the *1-408
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represents a major link io other freeway systems within the Orange County area and is\a
strategic component of the counly's transpertation system’ (emphasis added) (p. 1-19).
Webstar definss a "system™ as “[a] regularly interacting or interdependent group of items
forming a unified whole,” Altnough the Lead Agency recognizes that the 1-405 Freeway is part
of a larger functicning and interconnectad “system,” only a small par of that system has been
considered in the DEIR/S. Absent from the DEIR/S is any discussion of the operation of the 157
system as a whole or the relationship between its component parts. For example, to the extent

that the 1405 is a "bypass route to the Interstate 5° then the converse is Fkely true (ie, >
Interstate 5 is a bypass to the 1-208). During the project's 4.5-year construction period, some
number of drivers may, therefore, elect to divert their trips to the 1-5 Freeway in order to aveid
the construction zone. Similarly, once a toll is imposad, non-lofl paying SOVs and HOV+2 {who
might otherwise be charged a toll) may change their trip patterns to use the 1-5 in lieu of the |-
405 Freeway. Although the relationship between these two highways is acknowledged (ie.,
“bypass®), no analysis of trip diversion between those two highways is presented.

Pursuani to Section 1501.2(b) of the CEQ Regulations, agencies shall “identify environmental
effacts and values in adequate detail so they can be compared to economic ang technical
analyses.” The federal court (Fritiofson v. Alexander) has stated that CEQ's regulations require
cannected, cumnulative, and similar actions to be considered together in the same EIS. Vihere
preposals are functionally or economically refated, those proposals must be considered in a
single EIS.

In “Update on Project Alternatives for the San Diego Freeway (Interstate 405 Imprevement
Project),” as presented at the OCTA Board of Directar's August 24, 2008 meeting, the OCTA
noted that if the 1405 Freeway were o be “built for demand = up to 20 Janes [would be] needed”
{p. 3). The PSRIPDS identifies a 2030 heorizon year (e.g., The design yvear used for the
PSR/PDS is 2030 as approved by the PDT [Project Development Team]. Year 2030 is the
current forecast year for OCTAM [Orange County Transportalion Analysis Mocel] and the
horizon year for the SCAG Regicnal Transportation Flan,” p. 16).

In actuality, the forecast year for the 2012 RTP/SCS is not 2020 as indicated in the DEIR/S
2035. As indicated in the DEIR/S' traffic analysis, a 2040 design year has been assumed (p.
3.1.6-39). If "up to 20 lanes” were determined 1o be “neaded” by 2030, an even greater number
of ianes would logically be neadsd in either 2035 or 2040, The Lead Agency states that the "No
Build Afternative configuration would not accommedate futwe traffic demand® {p. 2-23)
However, since OCTA itself slates that “20 lanes [are] needed” by 2030, it iz evident that none
of the three build alternatives will “accommadate” projected future traffic demand. From those
excerpts, it become evident that the proposed action constitutes only a short-term solution to
identified “congestion” problems and that the proposed improvernents include an eye toward
subsaquent expansion {(e.g., “Alternative 3 would provice a full standard highway cross section,
with 12-ft-wide mainline travel lanes and shoulders on the left and right sides in both directions,”
p. 2-11). As such, while building in tiexibility for later expansion through retenlion of lane-sized
shoulders, the Lead Agency gnizes but never discloses the antici i need for subsequent
improvements to the 1-405 Freeway comidor beyond its staled horzon. Just as geographic
boundarias cannat be arbifrarily set to avoid the analysis of "what's just around the comer,” self-
imposed blinders cannot be installed to avoid, at least a perception, of ‘what's up ahead.”

158

in certain circumstances, California authorizes the use of shoulders andior narrow lanes on
freeways as travel janes. As indicated in the FWHA's "Efficient Use of Highway Capacity
Summary — Repon to Cengress” (November 2010 “In dedicated shoulder-lane operations,
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either general purpose or HOV-specific capacity has been added through the permanent
conversion of shoulders. Most HOV applcations use the interior lane for HOV operations, while
the exterior shoulder is used for general purpose traffic so as to maintain the same number of
general purpose lanes that existed prior to implementation. A typical HOV application would
convert a three-lane freeway with 12-1t lanes. 10-ft exterior shoulder, and 8-t interior shoulder to
11-fl general purpose lanes, 14-ft (including buffer striping) HOV lane, 5-fi exterior shoulder, and
2-it interior shoulder” {pp. 25-28). While ‘[t is always desired lo have a minimum 12-ft lane
width for all freaway travel lanes. . .with regard to temporary shoulder use, narrower lane widths
can be acceptable due to the limited use and operating conditions during their use” (p. 38).
Designed with a 14-foo! wide interior shoulder and 10-foo! wide exterior shoulder, the proposed
1-405 Freeway imp ments could be sub ty converted to readily accommodalte both an
additional HOVMHOT lane and an additional GP or transit-orly lane. Within the general project
area, such conversions have ccourred along the I-5 Freeway.

By mamlalmng shnuldur widths confornlng to the above standards, the Lead Agency appears
ac that ancing efforts will be required in the future. The
conversion o[ inferior and exterior shoulders to temporary of parmanent HOV and GP lanes
would appear a logical "next step.”

In accordance with CEQ Regulations, the purpose of cumulative effects analysis is to document
agency consideration of the context and intensity of the effscts of a proposal for agency action,
particularly whether the action is related to cther actions with individually insignificant but
cumulatively significant impacts (40 CFR 1508.27([b][7]). Under NEPA, the federal court noted
that ‘[pllanning and building highways in & piecemeal fashion threatens fo frustrate [the analysis
of alternatives required by NEPA] by allowing a gradual, day-to-day growth without providing an
adequate opporunily 1o assess the overal, long-term environmental effects of that growth”
{Patterson v. Exon [1976]). Under CEQA, segmentation cccurs when a smgc project is split
into smaller components with the effect of avoidi lysis of the envi limpacis of the
total project {Burbank-Glendale-Faszadena Airport Authority v. Hensler [1991]).  The harm
created by segmeantation is that “a namow view of 2 preject could result in the fallacy of divigion,
this is, overlooking ite cumulative impacts by separately focusing on isolated paris of the whaole”
Accordingly, undsr CEQA, the temm “preject” is “given a broad interpretation in order to
maximize protection of the environment” (McQueen v. Board of Directors of the Mid-Peninsula
Regicnal Open Space District [1988]).  An “impernvssadly truncated’ project description
severely distorted not only the actual project but the alterratives to the project. Even were the
EIR is deemad to be adequate in all other raspects, the selection and use of a "runcaled preject
concept” constitutes a violation of CEQA (County of Inyo v. Clty of Los Angeles {1981]).

As indicated in Caltrans' “California HOV/Express Lane Business Plan 2005," excluding toll
roads in Orange County (2.9., SR-73, SR-133, SR-241, and SR-261), "[als of July 2008, the
existing HOV lane system had 1,424 existing lane-miles and 124 lane-miles under construction
Future expansion of the network includes 269 programmed lane-miles and 874 proposed lane-
miles planned by state and local agencies” (p. ). In that publication, no “express iznes” are
“planned or programmed” along the 1-406 Freeway between the |-805 and SR-73 Freeways.
Although the proposed aciion constitutes a medification of and addition to the “Calfornia
HOW/Express Lare Business Plan,” by asserting that the prososed action has independent
utility and logical termini’ (DEIR/S, p. 1-24}, the Lead Agency seeks lo ignore the existence of
and contributory environmental impacts of those functionally or economically-related facilFliss.
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In Kings County Farm Bureau v. City of Hanford (1880). the court ruled that an EIR is deficient if
it "avoids analyzing the severity of the problem and allows the approval of projects which, when
taken in isolation, appear insignificant, but when viewed together, appear starting.”

For example, the Deparimant states that anticipated toll rates for travel threugh the designated
14-mile 1o 16-mile comidor may be $8.75 during peak perod (p. 2-20). It is not inconceivable
ths’t tolls along the abul.‘tlng limited-length “corrider” to the north funder the jurisdiction of the Los
geles County | Transportation Autherity) and tolls along the abutling limited-
Iength “corrider” length to the wuth {under the jurisdiction of the QCTA but polentially operated
by a different P3 concessionaire) might also be “similar (expressed in 2012 dollars). A driver's
A2-mile to 48-mile moming commute to work might, therefore, cost $29.25 or, assuming those
rates are reversed during the PM peak hour, $58.50 a day {$292.50/ week or $14 625/year).

As indicated in the Seal Beach General Plan (Housing Elemerr!} "{t]he area median income for
Orange County in 2011 was reported as $84,200. For y-low-income households in
Orange County, this results in an income of $27.700 or less for a {our-peraon household, when
adjusted for nigh housing costs” (p. II-7). Gased on that median anrual income, an Orange
County resident using the proposed HOT lanes as a part of 2 daily commute fo work weuld
spend over 50 percent of their household income merely on toli fees. Toll fees would likely
consume too large of a percentage of living costs even for occasional use.

Simitarly, as indicated in the LACMTA's "HOV Performance Program Evaluation Report,” “[llow
speeds encountered as vehicles in the carpocl lanes approach the carpool lane terminus and
experience delays reentering the general-purpose trafflic siream. These delays can nullify travel
time savings accrued upstream wivle traveling in the carpeol lane” {p. 96). To the extent that
the Lead Agency seeks to define the project “corridor” as only a segment of an interconnected
network, the environmental analysis needs to acknowledge that substantial bottlenscks will be
created at each end and that any alleged travel time savings may, in fact, be “nullified.” By
focusing exclusively on the identified comdor, insufficient information is presented to fully
consider the traffic-related ramifications both to the north and to the south.

As indicated in "San Diego Freeway {I-4058) Fraquently Asked Questions” (USDOT, Cailrans,
and OCTA, undated) (Wtpiwwaw. octa.net/pdfid05/fag.odi).

The maximum number of lanes northbound on 1-405 under any of the cument
aiternatives would be len, including two carpocl lanes. Cenceptual engineering
showed that two lanes would be terminated into SR-22/Tth Street, three lanes (one
carpool lane and two general purpose) would terminale into 1-605 northbound. and
five lanes {one carpool lane and four general purpose) wetld continue northbound on
I-405 matching the existing condition in LA Counly. During the upcoming
environmental and preliminary engineering phase, a detailed traffic study will be
conducted to determine what potential |mfﬁ<. mpads might occur neal the LA County
line and how such impacts might be , ized, or (Question 20).

Despite the Lead Agency's declaration that potential b to lane qging
near the County fline will be examined in the DEIR/S, no such analysis is presented therein.

As outlined in 23 C.F.R. 771.111(f), in order to ensure meaningful evaluation of alternatives and
to avoid commitments to transportation improvements pefore they are fully evaluated, the action
evaluated in each EIS shall: (1) connect logical termini and be of sufficient length to address
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environmental mallers on a broad scope; (2) have independent uflity or independent
significance (i &, be usatle and be a reasonable expenditure even if no additonal transportation
improvements in the area are made); and (3} nct restrict consideration of akernatives for other
reascnably forasesable transportation improvements. The FHWA's assessment of independent
utility and logical termini occurs during the MEPA review and is infended to include
considaration of whether the proposed action will resull in a usable fasility and will be a
reascnable expendiure, even if no additional improvements 'n the area are made.

Referencing the "HOW/Express Lane Business Plan 2009" “According to a report by Caltrans,
neardy 50% of the HOV lanes in the state experience perinds of degradation in the peak hour
according to the federal definition = meaning that average speads of 45 mph speed or lower
have been measured mare than 10% of the time” (p. B). As such, "50% of the HOV lanes” in
California share a similsr malady, Rather than seeking a cure, Caltrans seeks to apply
temporary sclutions one freeway leg at a time.

Absent from the DEIR/S is any reference to the following current HOT/HOV lane projects: {1)
“Draft Envi Impact Report/Envi tal Impact S it and Section 4(f)
Evaluation - 1710 Comider Project, Los Angsles Counly, California, District 07-LA-710-PM
4.9/24.9, EA 243900° (Caltrans and LACMTA, June 2012) (710 Corridor DEIR/S); (2) “Final
Envi tal Impacl Rey nvir i with Finding of No Significant Impact
- The Interstate 10 {San Bemardina Freeway/El Mente Busway) High Occupancy Tell Lanes
Project, SCH No. 2009051080" {Calirans, April 2010); (3) “Final Envirenmental Impact Report/
Environmental Assessment with Finding of Ne Significant Impact ~ The Interstate 110 (Harbor
Freeway/Transitway) High Occupancy Toll Lanes Project, SCH No. 200806105¢" (Caltrans,
April 2010); (4) “Draft Environmental Impact Report — Add One High Occupancy Vehicle Lane in
Each Direction on the San Bemardino Freeway {Interstate 10} from Puente Avenus to State
Route 57/74 in Los Angeles County” {Callrans and LACMTA, November 2011); and (5) “Final
Environmental Impact ReporEnvironmental Impact Statement - Interstate 5 (Sanla Ana
Freeway) from State Route $1 in Orange County to Interslate 605 in Los Angeles County,
California” (Caltrans and FHWA, June 18, 2007) {I-5 FEIR/S). Similarly, absent there from is
any discussion of planned or proposed transil expansion projects including, but not limited to,
the Califarmia High-Spead Rail Authority's “California High-Speed Train.”

The Lead Agency states that “[s]egmentation’ may occur when a transportation need extends
throughout an entire coridor, but environmental issues and ftransportation needs are
inappropriately discussed for a segment of the corridor” (p. 1-24). The DEIR/S then goes on to
concluce that “[tihe proposed project satisfies the regui for independent uffity and
lagical termini® (p. 1-22) and “[bly meeting FHWA requirements for independent ulility and
logical termini, and offering several transportation improvements within these boundaries. the
project avoids ‘segmentation” {p. 1-24). The City disagrees with that rationalization. Rather
than presenting reascned analysis of the Lead Agency's raticnale for the establishment of
“independent utllity and logical termini,” only a lusicnary is p i absel
supperling documentation.  Since improvemenls to other segments of the 1-405 and 1605
Freeways (and other freeways in southem C can be bly anticip , by defining
the project’s “comidor” and “termini” in the manner presented, the Lead Agency presente an
i lete and fiawed envi tal anal

As indizated in a Memorandum from FHWA's Director, Office of Envirenmental and Planning to
Regional Federal Highway Acministrators and Federal Lands Highway Program Adminisirators
(Subject: Guidance on the Development of Logical Project Termini), dated Movember 5, 1883
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“Legical termini for project development are defined as (1) rational end points for a
transportation improvement, and {2) rational end points for a review of the environmental
impacts. The environmental impact review frequently covers a breader geographic area than the
mits of the transportation improvements. . .Choosing a corrider of sufficient length fo look
lude staged tion. TF , related improvements within a

should be evaluated as cne prejest, rather than sels termini base
programmed _as short range improvements, Censtruction may then be ‘staged,’ or
programmed for shorter sections or discrete construction elements as funding permits”
(emphasiz added) (p. 2). The FHWA further notes that “the termini chosen must be such thal:
[1} envirenmental issues can be treated on a sufficiently broad scops to ensure that the project
will function properly without requinrg additional improvements elsewnere, and [2] the project
will net restrict consideration of allernatives for other reasonably fereseeable transportation
improvements” {p. 9).

As stipulated in the State CEQA Guidelings, "CEQA was intended to be interpreted in such a
manner as to afford the fullest possible profection lo the environment within lhe reasonable
scope of the statutory language” (14 CCR 15003[f]). By seeking to treat congestion as a
localized condition (evident only along a narrowly described segment of a majer north-south
freeway linking Orange and Los Angeles Counties) which can be cured by focusing only on a
14-mila or 18-mile long length of a single freeway {iognoring the adjoining segmeants of that same
freeway feeding thal congested link), the Lead Agency unreasonably confines the resuliing
environmental analysis to only thai segment of the freeway system where short-term
insufficient} funding commi have been made (ignoring the exisience of other funding
cemmitments by that same agency and assignable to other fi y segments}.

The Lead Agency has already sought to fragment the larger transpertation improvement project
once by isolating the WCC from the proposed action (e.., “consiruction of the SR-22 WCC
Phase Il Project is underway on the 2-mile segment of lhe 1-405 that overlaps SR-22. The
preject will add two HOV lanes in the median of |-405 between SR-22 and 1-605, slong with
HOV direct conneciors at the 1-408/SR-22 and [-405/1-805 interchanges,” p. 2-1). By continuing
o pi | highway truclion projects along definabie links, CEQA and NEPA compliance,
as well as the environment those statutes were designed to protect, “die a 1,000 cuts.”

5.3 Undisclosed Project Facilities

NEPA stipulates that “connected actions”™ be considered as par of an EIS and CEQA stipulates
that the projact examined in an EIR must include the “whole of the action” That, however, is
not the case with the proposed action  As Indicated the AQR: “the following TSM and TOM
measures may be incorporated into each of the build alternatives for the proposed project. . .[1]
Pedestrians improvements would be added wh possible; [2] it Park &
Ride/intermodat faciltics would be added at various locations to integrate with Bus Rapid
Transit (BRT), express bus, Go Local Metrelink Connectors, community circulators, and local
bus. . .[3] Auxiliary lanes would be provided in varicus focations” (AQR, PM Confermity Hot Spot
Analysis, August 1, 2007, unpaginated).

Although specific fo the |-5 Freeway, the following excerpt from the 1-5 FEIR/S would also
appear to have relevancy to the propesed action: "Because the I-5 Corrider travels through Los
Angeles and Orange Counties, compliance with the Les Angeles Ceunty CMP and Orange
Caunty CMP is required. Each of the cities within the sludy area is responsible for implementing
the requiremants of the CMP. The CMP must include a Transpertation Demand Managsment
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{TOM} componant that incfudes a trip reduction and travel demand element that plomﬂfea
alternative transportation metheds, such as vanpools. transit bicycles, and park-and
ride lots. The adoption of a TOM ordinance was required of every local jurisdiction within Los
Angeles and Orance Counties’ (emphasis added) (pp. 43-44), Referencing OCTA's “2011
Orange County Congestion Management Program® (CMP):

Park-and-ride lots serve as transfer points for commuters to change from one mode
of travel {usualy single-occupancy aulomobile) to anolher, higher capacity mode
{bus, frain, carpool, or vanpool). Providing a convenient system of park-and-ride
transfer points throughout Orange Counly encourages ridesharing and the use of
higher capacity transit systems, which improves the efficiency of the transportation
system. Park-and-ride lots are also a natural companion to Orange County's network
of High Occupancy Vehicle (HOV) lanes and transitways on the freeways (p. 27).

Although “park-and-ride lots™ are ientified by Calirans as required componants of a CMP,
identified the OCTA as “natural companicns’ to HOVs lanes, and listed as “TSM and TDM
measures [that] may be incorparated into ach of the build altematives,” no discussion of those
Iols is presented in the DEIR/S, While no definition of “natural companions™ is presented,
Webster defines “natural® as *having an essential relation with” or "occurring in conformity with
the ordinary course of or "existing in and produced by” or hamr‘g a physical or real exislence”
In the context of the DEIR/S, “natural comp " must, , be i ted as being
intagrally connected with the proposed action.

The Lead Agency states that the proposed project will include “bicycle and pedestrian facilties
to further offset increased fuel consumption associated with the projected increase in VMT"
(DEIR/S, p. 3.2.8-8). Those "bicycle and padestrian faciliies” are, however, neither specifically
identified nor is ther location discussed (even in the broadest fashion). To the extent that the
Lead Agency seeks to place pedestrians and bicyslists in close proximity to fresway tram'c.j
thera may exist unknown and unaddressed health and safely issues which have yel to
evaluated in the DEIR/S. In Seal Beach, Aimond Avenue is designated as a Class II! bicycie
route. How do project-related impacts to Almond Avenue affect Ihe functionality of that readway
as a “bicycle and pedestrian facility™? Te the exient that the proposed action impedes bicycle
wse, how would that action serve to “offset increased fuel consumption™?

Absent from the DEIR/S is any discussion or analysis of those “pedestrian improvemants,” “park
& ridefintermodal facilities,” “avxiliary lanes,” and “added” public transit services and facilities
represented lo be associated with the proposed action, As such, based on their exclusion. the
project would be expected to produce additional physical changes which have not been
disclosed by the Lead Agency. Altematively, as a resull of there noticeable absence, OCTA can
subsequently assert that, absent there mcluswrl in the DEIR/S, the agency has no authorization
or ohligation for thair canstruction, co 1, operation, andfor

5.4  Other Related, C ted, C , and Similar Projects

As indicated in the DEIR/S. “There are no additional projects anticipated within or around the
project srea Therefore, no addlhonal currlulatwe impacts are anticipated” [ViA, p. 58). In
contrast, the CIA states that “[c] are within the individual chapters
of this CIA. Table 1-1 [Reasenably Foreseeabla Projecls] conlains a fist of [18] reasonably
foreseeable projects which could be implemented during construction of the proposed project”
(p. 1-20).
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Aadilionally, Calrans recently prepared separate CEQA and NEPA, documents for at least I\nc
other HOV lane project, Including: (1) "Final Envi ital impact Report/E tal
Assessment with Finding of No Significant Impact — The Interstate 10 (San Bemardino
Freeway/E| Monte Busway) High Ocsupancy Toll Lanes Project, SCH No, 2009081060 (Agrl
2010); and {2) “Final Environmental Impact R ntal it with Finding of
No Significant Impact — The Interstate 110 {Harbor Freeway/Transitway) High Occupancy Toll
Lanes Project, SCH No. 2005061059° (April 2010). Neither of those enviranmeantal documents
nor does the DEIRSS identify one another as connected, cumulative, and similar actions nor do
any of those documents consider the combined impacts of toll road development, Similark
after a multi-year construction process that the Cily and s residents have had to endure,
Caltrans is now completing the WCC. With regards to that project, the DEIR/S notes:

On the porlion of SR-22 that overlaps with 1-405 within the project fimits {I-405 PM
20.8/24.0), two projects - the -405/SR-22 HOV Connector (EA 071621) and the |-
405/1-605 HOV Connector (EA 072637) — are currently in the construction phase and
are collectively referred lo as the SR-22 West Counly Connectors (WCC) Project. The
SR-22 WCC Project area includes the portion of 1-405 between 1-605 and 8R-22 East
and the portion of I-805 betwean 1-405 and Katella Avenua. The SR-22 WCC Project
will add a second HOV lane on 1-405 in each direction from SR-22 East 1o 1-605, and
it will algo provide structures to directly connect the HOV lanes between the 1405,
SR-22 East, and 1-605. During the d'ehg 1 phase of the 8R-22 WCC Project, the SR-
22 WCC Project area was d by the D for system cor ity and
compatibility with the proposed fulure |-405 Ilnpro\remem Project (p. 1-20).

The Lead Agency represents the WCC, ncl as a refated, cennecled, cumulative, or similar
project, but as pan of the existing * ine” and, therefore, not ing buting to the
generation of cumulative environmental effects.  That categorization only sen-ss o circumvent 168
the Lead Agency's ebligation to analyze the cumuiative effects of “other closely related past,
present, and reasonably foreseeable probable future projects’ (14 CCR 15355[b])).

Under NEPA, in Webb v. Gorsuch (1883), the federal court neted that, “[glenerally,
administrative agency nead consider the impact of ather preposed projects when developing an
EIS for a pending project only if the projects are so interdependent that it would be unwize or
irrational to complele cne without the others.” Under CEQA, in San Franciscans for Reasonable
Growth v. City and County of San Francisco (1287), the courl “found the cumulative impact
analyses of the EIRs to be insufficient because those impacts were avaluated using a ligi of
projects which inciuded only those projects already approved but not yet under construction and
projects actually under construction [Citation]. We concluded that it wou'd have been both
practical and reasonable for the City to include in the cumulative analyses projects under
environmantal review, even if the projects had not yet surmounted all the ‘regulatory hurdlas’
[Citation].” In compliance therewith, other related, connected, cumulative, and similar projects
not considered in the DEIR/S are identified below.

. 2012 RTPISCS. SCAG notes that “the 2012 RTP includes a regional Express Lane
network that would bulld upon the success of the 81 Express Lanes in Orange County
and two demonstration projects in Los Angeles County planned for operation in ate
2012, Additional efforts underway include the extension of the 81 Express Lanes to 1-15
in Riverside County along with planned Express Lanes on the [-15. Also, traffic and
revenus studies are proceeding for 1-10 and 1-15 in San Bemarding County” (emphasis
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added) (p. 15). As identified by SCAG, the “express/HOT lane network” includes thosa
freaway segments presented in Table 13 (Express/HOT Lane Network).

Table 13
Express/HOT Lane Network
County Route | From To - ]
Los Angeles T74p8 | &5 (Morth SF Valley) LAIOC County Ling
T T - | Adams Bivd (/0 110 1405
| | and SR-1 | hdams Bhd US-101 B
| US-101 | SR-110 110
T 5101 0
110 | 1710 1-805 T
SR-91 1110 Er
A SE BT 1805 115 |
Orange LADG Line SRES 1
S SR-T3 GC/ED County Line |
| 08
[Riverside OCRY County Line |
‘Riv/SE County Line | BR-
115 1 -
San Bemardin 10 115 I
I 16 SR210 T Foes T
15 SR8 | seahwe
115 Sierra Ave 6" Slreel )
T me & Sireat Rivers 0e/SB County Line

sourea: Soulr aifernia Association of Govemmanis, 2012 2035 Regional Transporiabon
PlanfSusteinable Communities Strategy, April 4, 2012, Table 2.8 (Express/HOT Lane Network), p. 56

Referencing the 2012 RTPISCS PEIR. “The 2012-2035 RTP/SCS also includes an
expansion of the existing Express/HOT lanes and loli road system in Orange Counly to
address the cangested commuter corrider batween housing-rich Riverside County and
jobs-rich Orange County. Additionally, improvements to several major corridors in other
parts of the region are proposed to be financed by tolls, including the SR-710 Tunnel
Gap Closure and the High Desert Corridor” (p. 2-13). As describad and illustrated in the
2012 RTP/SCS, a large segment of the freeway system within southern Califarnia will
include either new HOT or converted HOV lanes. Since presently only a segment of the
161 Freeway contains a loll road, the regional implications of that ‘network” needs to be
examined as a collective whole and the cumulative impacts addressed in the DEIR/S.

In correspondance from the OCTA to SCAG, dated February 14, 2012 (Re: Comments
on the Drafl 2012 Regional Transportation Plan and Program Environmental Impact
Report), as included in the 2012 RTP/SCS PEIR. the OCTA made no formal request to
modify the dessription of ORAQI0E05 in order to include or accommodate HOVIHOT
lanes. The OCTA did, however, note that “[tjhe draft RTP includes the implemeniation of
a regional high-occupancy toll lans network. This netwerk appears le utilize existing and
planned high-occupancy vehicle lanes to generale new revenues by selling excess
capacity to single-occupancy drivers. The propesed regional HOT lane network assumes

Suly 2012 San Diego Freeway improvement Project
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that Orange County would include HOT lanes cn Interstate 5 {I-5) between the San
Diego County borcer and the southern end of Stale Route 73 (S ), along |-405
between the northern end of SR-73 and the Les Angeles County border, and aleng Stale
Roule 91 (SR-91) extending the Express Lares west lo the Los Angeles County border.
On December 12, 2011, the OCTA Board approved the Express Lane Planning and
Implementation Principles. OCTA requests that these principles be incorporated inta the
assumptions for segments of the regional HOT lane network that are within Orange
County. Funthermore, the proposed HOT lane improvements to I-5, and SR-91 sho

be subject to further study to evaluate right-of-way impacts, communily issues, and
overall feasibility, prior to inclusion in the constrained plan” (emphasis added) (Response
to 2012-2034 RTP/SCS Cemments, Part lIl). Because the OCTA acknowledged the
existence of a “regional HOT lane network” and promotes the development of “a
consistant, seamiess user experience,” the cumulative impacts of other planned or
proposed components of that network should be addressed either as a component of the
proposed action or as contributors to the cumulative impacts examined in the DEIR/S.

As further indicatad in comrespondence from the Transpertation Corridors Agency (TCA)
to SCAG, dated February 13, 2012 (Re: Comments on the Draft 2012 Regional
Transp ion Plan/Sustainable Communities Strategy and Program Environmental
impact Report), as included in the 2012 RTPISCS PEIR: (1) “Tolled centerline miles in
the region will incraase from &1 in 2008 to 408 in 2035, including toll roads, express
lanes, HOT lanes, and tolled truck lanes’; (2) “Toll reads and express lanes charge
users a fes for travel’; {3) “The toll road system is designed lo interrelate with transit
service’; and {4) “SCAG has launched a twe-year study of congestion pricing strategies
that can provide needed transportation facilities” (emphasis added) (Respanse to 2012-
2034 RTP/SCS Comments, Part W), This projected increase in toll-lane miles
constitutes a fundamental change in freeway operations throughout southern Califomia,
ing sut ly beyond the geographic confines of the preposed action.

The petential for congestion pricing te induce changs in driving habits and travel patlems
is acknowledged by SCAG. SCAG has noted that (1) “The primary purpose of
congestion pricing is 1o make impertant changes in the ways we use tha scarce
rasources of roads and parking capacity” and ‘[clongestion pricing changes the way
drive by more accurately pricing the cost of a finite resource — roads and parking
spaces’ (Express Travel Choicas Study, Freguently Asked Questions, January 13, 2011,
po. 4-5); and (2) “Tolling gan have & significant impact on travel behavior and “[fhese
effects can collectively become quite significant as prices increase” (emphasis added)
(SCAG, Discrete Choice Medels and Behavior Response to Congestion Pricing
Stralegies, May 11, 2011, Slide 20). Nowhere in the DEIRSS or in any other planning-
related and.or environmental documentation (e.g., SCAG's “two-year study of
congestion pricing strategies’) are the larger impacts of that change examined.

Express Travel Choices Study, SCAG nctes that “[tlhe Riverside County
Transportation Commission (RCTC) is in the process of working with the Orange County
Transportation Authority {(OCTA) fo extend the SR €1 Express Lanes into Riverside
County and is fying the p ial for Exg Lanas in the 1-15 corridor. The San

ing ts (SANBAG) is studying possible Express Lane
implementation in the 110, 115 and SR 210 corridors. Alse, OCTA is including an
Express Lane option in its proposed I-40% widaning project between 1-605 and SR 55"
(Express Travel Choices Study, Frequently Asked Questions, January 12, 2011, p. 7).
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Atssnt from the DEIR/S is any di ion or ysis of the p | “exprass lanes”

on the 1-10, 1-15, SR-91, and SR-210 Freeways.

Destination 2035 — Moving Toward a Green Tomorrow. As noted in San Franciscans
for Reasonable Growth v City and County of San Francisco (1984), “probable future
projects” can be interpreted as reasonably probable future projects. The court found that
projects that are undergaing environmental review are reasonably probable future
projects. In Gray v. (3(::ui'|’qrI of I'uladera (2008), the court stated that “any future project
where the applcant has devoted si time and financial resources to prepare for
any regulatory review should be considered as p ble future proj for the purp

of cumulative impact” Each of the project’'s 1:,sled in OCTA's 2010 LRTP, thsrefore.
constitute “probable future projects” for the purpose of cumulative impact assessment.

Presented in the OCTA's 2010 LRTP is a “full list of freeway projects included in the
Year 2035 Preferred Pian,” including llane additions for specific freeway and toll road
segments between the 2008 Base Year and 2035 Preferred scenaric” (p. 74). As
indicated therein: “These projects draw from approved funding programs, including
Measure M2, as well as recent and ongeoing OCTA plarning efforts that have analyzed
iranspur:az.on needs and opporiunities throughou! Orange County, The Preferred Flan
of projects also considers funding and fi ial resources over the course of
the next 25 years Parficular emphasis 's placed on the identification of a program of
projects that can be |m_pemented using the funding sources that ars reasonably
anticipated o be availabls” {emphasis added) {p. 71).

Because each of the fellowing projects are proposed by the same “sponsor” they
demonstrate OCTA's currently planned activities scheduled lo occur within the proposed
projecl’s build-out peried. The listing presented in Table 14 (Orange County
Transportation Autharily - Year 2035 Preferred Plan) is inclusive of only those projects
located with Orange County, identified by the OCTA as components of the “Year 2035
Freferred Plan,” and doss not include any tation system imp ts located
in Los Angeles County. Additional related, connected, cumulative, and similar projects is
presented in the LACMTA's "200% Long Range Transporiation Plan” (October 2008).

The proposad acticn is listed ameng the above described projects. It is, however, noted
that, with the singe exception of “throughput,” the leng-range plan’s stated “goals and
objectives” differ from the P&N described for the proposed action. As presented in the
QOCTA's 2010 LRTP, the OCTA's goalsfobjectives include: “(1) Expand Transportation
System Choices: Expand access to travel Dplluns Across all travel modes Imprmre
connectivity o major destinations, and i
options. {2) Improve Transportalion System Performance: Improvemenis to travel
speeds, fravel times, person I"rrougnput, and rﬂadway and transit serv,ce levels. (3)
Ensure  Sustainabil ity Timely of n
tation of ttal pr ti trat and use of i
oelwery methods o reduce taxpayer costs” (p. 1).

pm]ect

Since the proposed action is a component of the OCTA's broader implementation
program itis unclear why project-lavel objectives would differ so substantially from the

| obj pr d in OCTA's 2010 LRTP. The rationale for this
drcho‘omy should be addressed and an explanation presented how the oroject's PAN
serves to promote the attainment of the goals and uhjectives presented therein,

July 2012
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Table 14
Orange County Transportation Authority - Year 2035 Preferred Plan
Category Project Cestription
Interstate 5 HOV expansion from |
\ % Add ona HOY fane in each dirccten from Pacific Coast |
::tm. Coast Highway to Avenida Highwey fo Averida P i
2 Aod HOWV §; é‘ﬂ‘ﬂ inecti Stak R_I_;._S_
Interstate § HOV Lane Expansion o S'::‘:Rtlﬂe e GWIM from State Route
Interstate & HOV Lane r:r,;anson | HOV ramp l!rnt\'umems al Barranca F‘adm::ly
Convan existing HOW fane 1o HOT, add one additional
Interslate 405 HOT Project HOT lane each direction fom State Route 73 to
Interstate 605
Stale Foute 57 Improvemants Provide HOV ivMechange at Cerritos Avenue
Transp?crtaﬂon Add ane truck clmbing awdlary lane in the norbbeund
. i Siate Route 57 Improvements rection trom | ambert Road to Los Angeles Counly
fdanagement 1™
Propects. S
WL o sihur
State Route 57 Improvements Add U":n;‘g Jlr:aﬁtgf;:é"”w o S
Stale Route 73 HOV Conneclor | \necior to Interstate 405
i w Adied HOVHOT conneeter at State Route 241/5tate
Sete Route §1/State Route 241 Roule #1 inerchange (rastbound on-ramphvestsoumd
Inferchamge off-tamp}
rmm,« Service Patrol & Call Box ) o
gram Contanuation of motorist aid servicas
Tnll Rom‘a 'ereons:e:'JDn Image-based i dlectlon system v
Demonstration Project peoject
intarstate 5 improvements between | Add one mixed-fiow lane in esch direction from State
State Reute 85 ard E1 Toro ™y | Route 55 19 Inferstate 405
Interstate 5 improvements from State | Add cne mined-liow fane in eam directon from State
Route 57 to State Roule 91 Route 57 to State Routs 81
Interstate 5 Improvements Scuth of Al cowe mixed-flow lane in each direction from Avery
the £ Toro Y™ Parkway to Alicks Parkway
interstata 5 Eoutn of i wge of Interstate & with Avery
Uw EI Toro ™Y Farkoway
’nmes Imiprovements Scul-r econfigure inlerchange of Interstale 5 with La. Paz
the El Taro Y Road
Ganeral nterstate Improvernents Projects from | Add one ancillaty lane in the northbound direction frem
Purpose State Rowle 55 1o Interstate § Jeferey [sic] Road to Culver Drive
improvemants [ 3 &
Interstate 405 bnprovements Froject Add one miked-Bow lane ineach deection from
from State Route 55 1o Interstale 5 Inferstate § o State Raute 55
Interstate 205 Improvemant Projects Add one mixed-fBow lane in each direction from State
from Stale Route 73 lo Inlerstale 605 | Rowle T3 lo Ir_\lels:am BO5.
; | Avdld one mixed-fiow Jane in each direction from
State Routa 56 improvemants Interstase 405 to int 4o
clate Ko Add one mixed-flow 1ane in each dirgction from
172 State Reule 55 mprovements Iviersiate § 1o Stae Routs 32
Add one suwdilary larne in esch direction between select
State Route 55 Improvements onfolfl ramps theeugh project Emits from Inlerslate 405
| to Inlerstale 5

San Diego Frepway Improvement Project

July 2012

Fage 112 City of Seal Beach City of Seal Beach Page 113

[-405 IMPROVEMENT PROJECT R1-GL-129 March 2015



APPENDIX R1 DRAFT EIR/EIS RESPONSE TO COMMENTS

FINAL ENVIRONMENTAL IMPACT REPORT/
ENVIRONMENTAL IMPACT STATEMENT

GL14 Continued

Draft Envirenmental Impact Report | Statement
SCH tio, 2000021001

Table 14 {Continued)

Autharity - Year 2035 Preferred Plan

Qrange County T

g B

——

Cadegory

| Descrption

Slate Route &7 Improvements

State Rowuta 57 Improvemants

‘Add o mixed Fow lanc in the northbound direstien
from Ling oh Avenue to Ouau.geﬂmne Avenue |

At o mixed-Fow lane in the northbound diredian |
from Orangewood Avenie to Katella Avenue

| State Route QIi_I;_p.r;:twnenls drom
Purpase Siate Route 55 1o Crange
Improvements | County/Riverside County Line

Add one wesibound lane from Stale Rome 241 1
Gypsum Genyon Road

ate Route 81 Improvemants from
| State Rowte 55 1o Drange

| CountyiRiverside County Ling

| Stale Route 91 Improvements ‘rom
Stale Route 57 to State Route 55

Add one ausiliany ane in each direction from Stale
Reute 241 to Green Rivar Road

At cne mixed-flow lans in the sastoound dreclion
from State Roule 57 to Sute Rouls 55

Interstate 5/5tonahil Crive

A0 southbound off-remp e merdengs with Sloneni

Ir Intercharie Drive:
. T e S
ihcis Iu“;:f;:' 6 Local Inteschange Impreve inierchange of Interstate § with Avenida Pica

Interstate 5 intarchange Upgrade

feconsiuct inte-change of Intersiate 5 with 1
Streels” Street to increase weeving kength 1o
standard ¢n southbound Inkerstate 5

Interstale Shkeiguerile Parkway
interchange

A:Id interchange at Marguertic Porkway

interstate Stélicla Pa’km?\‘
Improvemen:

Interstate S'os Alisos Soulevard
Interchange

Interstate Siorih Irvine Traffic

Mitsgation Ramp Imgrovements

Imp(aw interchange of Interstate 5 with Alica

ﬂtld Inferchange &t Los Alsos Boulevard

Improve acoess ramps toffom Interstate §

Interstate 405/South Bristel Braa
Interchange Reconsiruction

Interstate 4D5vine Center Drivel

Reconfigure mnlerchange of Interstele 405 with Stele
Route 56 and Bristol Sucet

Interchange l
Prorecs ot trvine Traffic Mitgation | Improve various access ramgs infrom Interstate 405
N Finpacvemenls i
Intesstato 605 Freeway Aroess i Ramp mmprovemnents @ inlerchange with Kalela
Empeovaminis P.\cﬂue
State Roule S5MMeRLS Avenue Oons‘.lln an. ﬂ%lf ran‘bﬁaﬂhs interchanga to
interchange State Route 55
‘::a Reate 57 improvements Ramp improvenents at Lamber Road
Sl.ale Roule?"fslennuod rvelPacibic | Construct sculbbound ramp interchange with
Pask Orive Intaschange Glenwood Drive/Facific Fark Drive
State Foute 81 Imprevements from " _r
States Roule 57 to Stete Roule 55 Improve Interchange with State Roule 55
State Route 87 Imprevemeants from N : :
State Route 57 1o State Rowte 55 Imprared inkerchange with Lakedew Drive
i - State Route 910G ypsutn Canyon Improve access ramp al Gypeum Canyon Road
];m; 2002 San Diego Freeway Improvement Projact
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Table 14 (Continued)
Orange County Transportation Authority - Year 2035 Pre

Category Project Descripion
W Siata Houte &1/ airmant i Add i and cvel 39 @t Foinmont {sic]
Interchange Intarcnange Bondiverd .
Prajects ﬁl;imm: 2411 ektay Road New interchangs at Jeffrey Ros
outndwalls along freeways to min
Soundwall Progrem s ireseways into residential
Orther nelghharhoods
Projects e

Srate Highway Opsration and
Prataction Program (SHOPF)
E -urmnn‘ara Emvironmental Cleanup end Frt:(r.s':w 7 mlated m!er quality pragram and
igatien Programs acquistontrestoretion habital, respectively
ourJ'y'lransnmaﬁcr ﬂulw; Destingtion 2035 - Mo Toward a Grean Tomorow, 190 5-2
(Preferred Plan Freeway Projects), pp. 75670

Variaua freaway safety improvemants, as needed

As reported in the FHWA's “Final Report - Traffic Congeston and Reliability. Trends and
Advanced Strategies for Congeston Mitigation” (September 1, 2008), “vehicle merging
maneuvers’ have "the mast severe effect on traffic Flmr" {p. 2~4‘ and “[als the bralfic Qrows on a
roadway with fixed capacit Hl k-related increasingly dominant” (p.
2-9). "Physicai bonlenems are locations where the physical capacily is rostricted, with flows
from upstream sactions (with higher capacilies) being funneled into them. . .On much of the
urban highway system, there are specific points that are notoricus far causiﬂg congeston on a
daily basis. These locations - which can be a single interchange, a series of closely spaced
interchanges, or lane-drops - are focal points for congestion in corriders; major bettlenacks tend
to dominate cengestion in corridors where they exist’ (LSP, pp. 2-1 and 2.

The DEIR/S notes that "{during the 54-month construction penod, construction-related delays
along the 1-405, 1-605, SR-22, and SR-73 freeways and interchanges, as well as on the
suﬂoundlng ocal arteﬁa!s are anticipated” and “[ljane reductions and restrictions are also
ar on ramp and arterial roadway faciiities to accommodate
cnnﬂruchon activities. Theae restrictions may include: [1] Narrower lane and shoulder widths,
[2] Reduction in number of lanes; (2] Elimination of separate tumn lanes at intersections, [4]
Speed reduction due to sharper lane transitiontaper” (TOM, p.19, see also DEIR/S, p. 8-13).

Although it dees nathing to alleviate the above described problems, accepting virually ro
respansibility, the OCTA's 2011 Orange County Congestion Management Plan” azserts that
“public outreach” (e.g., “OCTA and Caltrans developed a comprehensive public outreach
prog for i tad by tion projects and img s on Orange County
freeways. The outreach program alleviates lrafiic congesticn during freeway construclion by
providing up-to-date ramp, lane, and hndge closure information; as well as suggestions for
altemnate routes and travel modes,” p. 28}, in combination with the aclions of other agencies
(2.9., "most Junsd:cunns :mplement traffic plans to
during construction,” p. 26), co ppropn: itigation for ¥

§ ‘ﬁnr‘l mmpacts.

Il is not unreasonable to assume that for a period of 4.5 vears, major construction-related
bottienecks and travel delays will be created along segments of the |05 Freeway where
construction aclivities are evident and where additional enforcemant activifias are ocourring
{e.g., “A highly visitle CHP presence would alert motorists that rosd work is being performed
and that motcrist behavior is under surveillance,” RCS, p. 23; Draft TDM, p. 13). Since the Lead

San Diego Freeway Improvement Project
City of Seal Beach

duly 212
Page 115

March 2015

R1-GL-130

I-405 IMPROVEMENT PROJECT



FINAL ENVIRONMENTAL IMPACT REPORT/
ENVIRONMENTAL IMPACT STATEMENT

APPENDIX R1 DRAFT EIR/EIS RESPONSE TO COMMENTS

GL14 Continued

Draft Environmental Impact Report / Statement
SCH No. 2009081201

Agency purports that ene of the staled purposes of the proposed action is to “reduce
congestion,” the creation of both shart-term and long-term cenditions leading or contributing 1o
pottlenecks cannot be ignored. Similarly, althcugh the three build alternatives are “expected t
reduce the level of cut-through traffic within adjacent jurisdictions for motorists seaking
alternalive fravel routes” (p. 2,1.1-21), absent from the DEIR/S' analysis is the potential for and
censequences of “cul-threugh traffic” during the facifity’s lengthy construction period,

The analysis of only a single freeway segment without the inclusion of ather adjoining segments
and the confinuity resulting therefrom will produce unaccounted for botilenecks during both peak
periods. To the extent that Calirans has plans to eliminate those butt[enecks with subseguent
ar concurrent widening plans (e.g., "Opp to imp tion of ‘intentional
bettlenecks can have the effect of boostmg physical capacity,” LSP, p. 2 11 those plans and th

of those bottl ks thus become cumulative, connected, related, or similar projects
that must be addressed in the DEIR/S. As now presented, the proposed pro;act will create new
bottlenecks which are naver disclosed, the elimination of which are dependent upon connecting
freeway improvements which themselves are ignored by the Lead Agency.

5.5 Improper Delegation of Authority

Under CEQA, as stipulated in Friends of La Vina v. County of Los Angeles (1891), the court
stated that "“CEQA [shall] ‘be interpreled in such manner as to afford the fullest possible
prolection to the environment within the reasonabls scope of the statutory [anguage’ [Citation].
Impiicit in the requirement that the agency review, ysis, and |

when using EIR materials submitted by an BleICdnlS conzultant is a heavy demanﬁ for
independence, objectivity, and thorcughness. Mereover, this standard pursues the prescriplion
that an EIR be ‘a document of accountability’ [Citation].” "The lead agency must independantly
participale, review, analyze and discuss the altermatives in good faith” (Kings County Farm
Bureau v. Cily of Hanford [1990]). “So significant iz the role of lead agency that CEQA
proscrives delegation” (Planning and Conservation League v. Department of Water |

[2000]).

In addition, NEPA requires that the federal agency verify the accuracy of information supplied by
an applicant (40 C.F.R. 1506 5[a)) and respond to substantive issues raised in comments (4
C.F.R. 1503.4[a]}. Alithough the record is clear as to the role played by the OCTA {(e.q., project
sponsor), absent from the DEIR!S is any evidence of the Depaniment’s role in the formulaticn of
project alternatives or the independent validation of information and assumplions presented in
the DEIR/S. The record suggesls thal OCTA independently formulated the identified
alternatives, independeanily rejected other potential build and no build options, performed the
en\rlmnme"utal analysis, drafted the proposed “measures.” and that Caltrans merely rubber-
| OCTA's ton and cost esti (as prep by or on behalf of the OCTA),

As reported in “St ted P for Evaluating the Efecliveness of Freeway HOV
Facilities™: "It iz important to ensure that the results of the evaluation are not biased intenticnally
or unintertionally. Thus, it is suggesied thal evaluations be conducted by neufral, unbiased,
third parties. While it is critical that the sponsoring agencies, both transit and highway, are
actively involved in conducting the sludy, there is much to be gained by maintaining an outside
perspective during the evaluation” {p. 8).

As specified under Section 21100 of CEQA: "J\II fead agenues shall prepare, or cause lo be
prepared by contract, and certify the P of, an impact report on any

:t-.iy M2 San Diego Freeway Improvement Project
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praject which they proposed to carry oul or approve that may have a significant effect on the
environment” (emphasis added)

As indicated on the OCTA's “List of Existing Awarded Federaly Funded Contracts™ (May 31,
2012), “Parsans Transportalion Group” (Parsons) (previously Parsans Brinckerhoff Quade and
Douglas, Inc.) and its subcontracters (i.e., Albert Grover & Associates, Group Delfa Consultants;
MeLean & Schullz; Mossaman, Guther, Knox and Ellictt; Paragony Partners, Psomas; Stantec;
TEC Managament; URS Corporation; and Value Maragemenlt Strategies) are working directly
under contract o the OCTA (Contract No. CB0693) rather than under contract to the Lead
Agency. As described by the OCTA, the contract includes * [plroject report and environmental
preparation services for 1-405 widening” in the amount of “$13,5684,174.7

It is not disclosed whether any of those same entilies also have contracts or other business
relationships with the USDOT, FHWA, and/or Calirans and what provisions might exist in those
federal contracts wilh regards to dual relaticnships with both a project spensor {if different from
the NEPA lead agency) and permitting agencies.

As indicated in Title 23, “[alny of the lead agencias may select a consultant to assist in the
preparation of an EIS in accordance with applicable contrasting procedures and with 40 CFR
1508.5(c)" (23 C.F.R. 771.123[d]). However, if Caltrans were 1o select Parsons, an established
vendor of the “preject sponsor” and “applicant” to prepare environmental cocuments for the
proposed action, an inherent conflict of interest would be created potentially affecting the
cbjectivity of the resulting analysis.

Undar NEPA, “[tihe lead agencies are responsible for managing the environmental review
process and the prep v of the appropri emviranmental review documents” (23 C.F.R.
774.108[c}[1]): “[tihe draft EIS shall be prepared by the lead agencies, in cooperation with the
applicant (if not a lead agency)’ (23 C.F.R. 771123[c]). In accordance therewith, as indicated in
{he NOI, “Caitrans. . will prepare an environmental impact statement (EIS)” (p. 2). As further
indicated in the NOP, “the Calformia Depariment of Transportation. . will prepare an
environmental impact report [EIR] for the project” (p. 1).

In what is substantially more than mere semantics, in this case, the DEIR/S appears to have
been preparec directly by the "spansor” or, more specificalty, by 2 contractor working directly for
the OCTA. In what appears 15 be evidence of “the fox guarding the hen house " with regards to
the proposed action, the project “sponsor” rather than the Slate and federal agencies
responsible for environmental oversight appears to have prepared and is presently processing
the docum tion which: (1) blishes the yardelick against which “feasibility” is measured,
(2) determines the “feasihility” of the alternatives to be considered and the “infeasibility” of the
altematives to be rejected; (3) selects from those alternaiives the sponsor's “prefered
altarnative”; {4) |dentllles the rmpacts of the spensor's actions on the human and natural
environment, (5) d i the "signifi " of those imp ; (6) self-imp “faasible”
conditions in response to those sponsor-identified impacts; and (7) determine to what extent
those conditions need to be menitcred or enforced.

Since the sponsor has already declared the insufficiency of funds to construct the proposed
capital improvements, it would appear unlikely that same sponsor weuld: (A} acknowiedge the
existence of “significart” environmental effects; and/or {B) divert finte funds to mitigate those
impacts it elects to disclose. If moniloring or compiance aclivities were to be eslablished, it is
likely that the firm preparing the EIRVEIS (with the $13.6 million contract) would be the same firm
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tasked with the monitering or compliance of its awn work efforts, including those construclion
and operational obvfigations it elected to seli-impose,

56 Unsupported Conclusory Statements

In suppart of the three build alternatives, the Lead Agency alleges that the "[ijncrease in mokbility
and operations of the freeway and roadway nelwork would contibute to the increase in property
tax base, sale tax revenue, and property values’ {ClA, Table 5-1, p. 5-6). Mo information er
analysis is, however, prasenied in support of that statement

As indicated in the USEPA’s OBNE: “Cor ities are also that adding new road
capacity no longer generates the same economic benefits it may have at one time. Studies have
indicatad that new highway davelapment, which was oflen viewed as necassary to economic
cevelopment in the past, offers i ingly fewer benefits at the statz and national
levels. As the national road network nears complelion, the bensfits of additional network
construction decrease drastically. New rcads may offer fewer benefits on the local level, toa;
although they may appear to spur growth, they often simply shift economic activity away from
other areas” (p. 33).

If a linkage betwean *mobility” and enhancements to the “property tax base, sale tax revenues,
and property values® can be demonswated, #t might be further concluded that further
improvements te mability would lead to further localized economic benefits. Those alternatives
presented in the MIS that offered the greatest promise for improving freeway/arterial mobility
(e.g., “Alternative B is forecast to have the largest increase in transit ridership [9.9%], MIS, p.
83) where, however, eliminated by the Lead Agency analysis notwithstanding any off-setling
“property tax base, sale tax revenues, and propery value” henefits.

As reported in the USDOT's “NHTS 2001 Highlights Reporl, BTS03-05" (2003), while job-
accessibility weighs heavily in residantial location choice and strongly influences regional traffic
conditions, more trips are made for retail shopping and persenal services than for getting o and
from work. In 2001, 44,6 percent of trips nationwide were for “amily/personal business” {which
includes shopping and other activities) versus 14.8 percent for commuting to work, Most trips
can, therafore, be assumed lo be shorier distance and duration and not cependent upon
freeway conditions.

Without any supporive evidence or d , the Lead Agency asserls that “[djecreasad
congestion aleng the 1-405 corridor has the pomntnal 1e allow regional motorists, as well as local
residents, to reach businesses more efficiently, thereby allowing for increased visitation. faster
customer turn-arcund and, consequently, increased revenues” (ClA, p. 6-3). As evidenced by
the prejected LOS “F" conditions along the designated segment, other than in the context of
vehicle throughput and relative speed, the Lead Agency has not presented evidence supporting
the sssertion that the propesed aclion "decreased congestion.”

In reality, It is mare likely that other factors dictate shopping decisions. Since most shopping ie
discrationary, molorists have the ability to alter trip tmes to correspond to off-peak pericds,
selact alternative routes, or combing muliiple-leg trip destinations (e.g., slopping for groceries
on the way home from work). Similarly, an individual's selection of travel destination is based
on factors (e.g., attraction and perceived desirability) which may not be cependent upen time or
distance. If the Lead Agency seeks to premise its assertion on the project’s tacilitation of
metgrists driving to more remote shopping destinations, then: (1) the project is “travel inducing”
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and (2) additional prejest-induced increases in WVMT (and comesponding GHG emissions) must
be assumed.

To the extent that increased mobility induces destinations to move further apart from one
another, that outward migration ultimately leading to higher travel times and increased incurred
cosls. As evidence by the historic flight from the cenfral city to suburbia, af least in the near
term, transportation infrastructure served to allow for faster speeds and larger geographic

“catchment {e.q., shoppers purchased hames farther from their workplace), Over the long-term,

however, those p ived benafils produced sprawl {suburbanization) and laid the foundation
for the cengestion that the proposed action now seeks to address (e, "Improvement in
moblity and trip reliability along the 1-405 freeway and roadway network would encourage the
residents to continue living in Orange County,” ClA, p. 8-8).

The prop d action ily serves o p the perpetuation of vehicle-dependent land-
use patterns rather than promoting Mew Urbanism-based changes to those pattems,
sustainable life-style choicas, transpnnatmn and Iand -uze Inkages, and expansion of non
vehicle-dependent lransp , 88 . in part, by the increased attraction
of “transit-orientad development” (TOD),

Various transportation management studies have ated that "ac ibility” is the valid
indices and thal a lows an “mobility” resulis m a misguided e‘npham on road building 1o the
dedtni of social i i As indi in “Congestion and A ity: What's the

Ralatlonsl.lp?", the authors wrote:

Congestion in US. mefropolitan areas has increased sleadily in recent years
[Citation]. While nobedy likes to sit in traffic, congestion levels are at best an indirest
and imperfect measure of people’s and firms' access to opportunities.  As such,
widely cited measures of the economic costs of congestion that simply tally people’s
fime spem in traffic are conceptually problematic and perhaps misleading
Cong reflect potential mobilily, but do not reveal individuals' relative
access to jobs and aclivities, or firms' relative access to suppliers and customers. A

ing chorus of portation planning researchers. . .argue that transportation
plann ng 5ho.;ld lccUs on mcreasmg access to destinations rather than increasing
mobility on P b While plually distinct, congestion and
accessibility are related. Bul what is the nature of this relationship? The perception
that congestion makes it harder for individuals to access opportunities is rational on
ite face, yet cc tion also arises b an area offers attractive opportunities to
farge numbers of people and firms. A cantral tenet of urban economics is that cities
form and grow because they foster such agglomeration economies, which increase
productivity but aizo introduce negative externalities such as congestion [Citation).
Furthermore, a travele’s perceived burden of ion s highly iakh
depending on the purposa, fiming, and other aspects of Ihe trip [Citation]. As a resulf,
the reiationship between congestion and accessibility is complex and far from a
simple inverse relationship (p. 1).

The concept and measurement of accessibility contrasts importantly from the concept
and measurement of traffic congestion in at Ieasl twa ways First, Ihe units of
analysis in accessibility measurement are fypi ir i . firms, or
places, while those for congestion are usually tranbpurt:mnn nslwn'i:s links, or
vehicles. Second, by emphasizing oppertunities and potential, the concept of

San Diego Freeway Improvement Project Juby 2D-'.-?-
Cily of Seal Beach Page 119

March 2015

R1-GL-132

I-405 IMPROVEMENT PROJECT



FINAL ENVIRONMENTAL IMPACT REPORT/
ENVIRONMENTAL IMPACT STATEMENT

APPENDIX R1 DRAFT EIR/EIS RESPONSE TO COMMENTS

GL14 Continued

Draft Environmental Impact Report | Statement
SCH Nz 2009021001

ibility is ily abstract, eph al, and, as a resylt, difficult to measure.
Trafiic congestion metrics, on the other hand, lypically measure the volume and
velocity of vehicles on links in networks [Citation]. While cenceptually straightforward,
such measures make traffic patterns the end themselves, rather than the means to
economic transactions and social interactions. The result of this cichotemy may be
competing and contradictory definitions of transportation functionality (pp. 2-3).

As noted in “Determining the Cffectiveness of HOV Lanas™ “There is not enough evidence ©)
stale whether HOV lanes increase or decrease accicents when installed on mainling freeways”
{p. ii). Without collaborating evidence, the DEIR/S, however, stales that ‘[bluild slternatives
would increase fraeway capacity and freeway speeds They are anticipated to reduce rear-end
and sideswipe accidents due to step-and-go traffic and weaving, respectively” (Table 3.1.1-1, p
3.1.4-29). To the extent that traffic accidents relate to unforeseen or unexpected roadway
conditions (e.g., botllenecks), as may be i ble to truction activities, road closures,
and diversicns, the proposed aclion could coninbute to the cccurrence of roadway incidents.
Similarly, if accidents can be estimated based on total miles dnven, the substantial increase in
VIMT associated with the proposed project, a quantifiable number of accidents coulc be
estimated. D,

Based on the projectad project-induced increase In VMT, it is evident that the proposed project
will alter regional traffic patterns, including (as asserted by the Lead Agency) removing these
vehigles from local arterials which had previously sought altemative routes to avoid the
congested freeway, As noted in the AQR, “diessi engine emissions ars responsible for 2
majority of California’s estimated cancer risk attributable lo #ir polivtion” (p. 80). Without any)
supporiing analysis, the DEIR/S concludes that {1} "Altemalive 2 would not increase the
percentage of DPM [diesel pariculate matter] in the fleet mix and would improve vehicle speeds
in the project area. As a result, Alternative 2 diesel particulate matter emissions would likely be
less than Baseline emissions” (p. 80}, and (2) “Alternative 3 would nol increase the percentage
of trucks in the fleet mix and would improve vehicle speeds in the project area. As a result,
Alternative 3 diesel particulate matter emissions would Lkely be less than Baseline emissions’

178
-

179

. 81). _J

To the extent that the Lead Agency seeks to assert a benefit from reducing congeslion of local
strasts, it bears an cbligation to examine the fleet mix of any such traffic so diverted. Even fo
the axtert that it can be demonstrated that the “percentage of trucks” would remain unchanged,
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Absent from the DEIR!S is any reference to the I-710 Corridor DEIR/S. As described therein:
“The California Department of Transportation (Caltrans), in cooperation with the Los Angeles
County Metropolitan Transportation Authority (Metro), the Gateway Cities Council of
Governments (GCCOG). the Southemn California Association of Governments (SCAG), the
Ports of Los Angeles (POLA)} and Long Beach (POLB) (collectively known as the Poris), and the
Interstate 5 Joint Powers Authority {I-5 JPA) (colleclively refered to as the |-710 Funding
Parinerg), proposes to improve Interstate 710 (I-710, also known as the Leng Beach Freeway)
in Los Angeles County betwean Ocean Blvd. and State Route 80 (SR-G0). The proposed project
is referred to as the 1-710 Coridor Project. 1-710 is a major north-gouth interstate freeway
connecting the city of Long Beach to central Los Angeles. Within the I-710 Comider Project
Study Area (Study Area), the |-710 serves as the principal transportation connection for goods
movement between POLA and POLE, located at the southern terminus of |-710 and the
Burlington Morthern Santa Fe (BNSF)/Union Pacific (UP) Railroad rail yards in the cities of
Commerce and Vemon® (p. ES-1).

The 710 (Long Beach) Freeway interconnects with the 1-405 north of the Los Angeles/Orange
County line. Because the |-710 Corridor Project constilutes a concurrent aclivity baing
undertaken by Caltrans, it is both a related projsct producing cumulative impacts and its
accompanying CEQA/NEPA analysis provides a source of relevant information germane to the
assessment of the proposed action. One of the alternatives examined therein included a “tolled
freight carrider” (e.g., *Although tolling trucks in the freight corridor could be done under either
Alternative 6A or 6B, for analytical purposes, tolling has only been evaluated for Alternative 68,
as this alternative provides for higher freight corrider capacity than Alternative 6A due to the
automated guidance fealure of Altemative 68", p. ES-11; “Tolls would be collected to help fund
the construction and operation of the preject. Trucks using the freight comidor would pay a toll in

exchange for the travel time savings and trip time reliability offered by the freight corrider as

compared to the adjacent general purpose lanes or alternative routes,” p. 2-25).

Because various lechnical studies upon which the information presented in the 1-710 Cormidor
DEIR/S is derived is nol readily accessible (e.g., not available on the Calirans’ website), specific
infarmation on truck volumes could not be discemed from that document. As indicated in the “I-

710 Corridor Project Traffic Operations Analysis Report, Final Report” (URS, January 2012)
(TOAR): (1) "heavy duty trucks make up over thidy percent of the traffic stream during the day,
as opposed to an average daily truck percentage of 6 to 13 percent on comparable freeways

with the projected increase in freeway traffic and fotal VMT between 2008, 2020, and 2040, a
substantially greater number of trucks will travel the 1-405 Freeway corridor and a substantially
greater number of truck miles will be driven.

within Los Angeles County” {p. 2-1); (2) “High volumes of both trucks and cars have led o
existing traffic congestion throughout most of the day (5:00 a.m. to 7:00 pm.) on 1-710 as well
as on the connecting freeways, This is projected to worsen over the next 25 years” (emphasis
added) (p. 3-1); and (3) for southbound 1-405 Freeway, under the “no build” alternative, “[a]ll
basic freeway segments {4 out of 4) are expected to operate at a poor LOS E or F during the
evening peak hour” (p. 8-3). Although the amount of truck traffic likely o divert from the |-710

The AQR states thal only between 3 and 3.5 percent of vehicles within the coridor are trucks
under 2000, 2026, and 2040 conditions (Tables 1-1, 1-2, 1-3, and 14, pp. 7-8). Caltrans' own

RCR, however, states: "According to the publication 1937 Annual Average Daily Truck Traffic
on the California State Highway System,’ truck velumes on |-405 in Orange County range from
approximately 7,550 to 12,680, 4.9% and 7.1% of the ADT respectively. The low ccours in the

Freeway onto the 1-405 Freeway is never disclosed, as indicated in Table 15 (I-710 Freewa
Cormridor Average Daily Traffic Volumes), an inordinately high volume of truck trafiic is

anticipated aleng the 1-710 Freeway. At a very minimum, by 2035, the projected increase in 180
truck velumes along the 1-405 Freeway would be comparable to the increase anticipated along
the I-710 Freeway under the “No Build” scenario (i.e., 32.7 percent).

vicinity of 1-5 (Segment 1) and the high in the vicinity of SR-22 (Segmenl 5)" (pp. 14-15; see
alse MIS, p. 15). As further indicated in the MIS: "The cument truck and tetal volumes on 1-405
are shown in Table 4.5-2 and 4.5-3 in the ‘Carrider Mobility Problem and Purpose and Need
Statement.’ The truck percentages shown in those tables apply only to the general purpose
lanes so the truck percentages were adjusted to refiect all traffic. They range from 4.8% to 5.7%
depending upan the time of day and direction of travel’ (p. 69).

Because the “I-405 is considered a bypass route to the Interstate 5 (I-5) Santa Ana/Golden
State Frecway through Orange Counly (NSR, p. 1), information from the 1-5 FEIR/S has
patential relevancy to the proposed action. As indicated therein: “The 1-5 Caorrider is a major
local and regional truck route. The percent of trucks currently served by |1-5 ranges from 8.1 to
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20 percent, with the highest truck traffic levels occurring within the segment between SR 91 and
Beach Boulevard, Midday peak hour truck percantages are typically higher than AM and PM
peak hours, and can reach as high as 20 percent or more of the ADT (p. 15).

Table 15
1-710 Freeway Corridor Average Daily Traffic Volumes e
2038 Ne Buikd
— Exstig .
1710 Segment o
o (2008) Mo Bud Adomatve 54 | ABemalve GA | Mtomalive 5B | Alamatve 6C

Frem To Tel Trscks | Telal | Trucks | Total | Trucks | Tota | Trucks | Total | Trucks Totsl | Trucks
S B B Bkioaincd M —

T - +
Del | vans | 179,600 | 42.000 |227,600] 74360 |288.000) n“mlava | 93,400 {317,400 96,400 [317,400| 93,400

a5 [MAIIC] 470 800 | 41,800 227 500) 74,400 [251.000] 80,500 | 314,100] 89,5

314,100 53,500 |314,100( 89,500

e
Peceert Tucks - 232 - | a2t - @s | - T 6.5 | zs
Source: Caldomia Departmeant of Tansportation and Los Angeles Gounly Metiepolitan Transportaton Authonty, Drai

Ervironental impacl RepenEnvironmental Impact Staternent and Section 4 Evaluston - |-710 Corridar Projeet,
Los Angeles County, California, Distiict 07-LA-710-Pl £.9724.9, EA 248900° {Califomis Department of
Transportation and Los Angeles County Metrogoiflan Trarsportation Authanity, June 2012, Tables 3.12-7 and 3-13-8,
P 3.13-21 &nd 22.

Cdltrans' *2010 Annual Average Daily Truck Traffic on the Calfomia State Highway System”

dated), which is p iglly the source for the Lead Agency's assumplions, notes that, in
Orarnge County, the “trucks percen!agc of tetal vehicles® is 4.45 percent at Mile Post (MP)
24044 {Seal Beach, Jet. Rite, 805) (p. 367). As indicated in Caltrans’ “2008 Annual Average
Daily Truck Traffic on the California State Highway System” (Decemnber 2010), comparing 2009
and 2010 truck volumes, the percantage of fruck traffic at that same MP is 4.29 percent (p. 358),
indlcating a significant upward trend (3.6 percentiyear) in truck {raffic which is unaddressed in
the DEIR/S. In fact, there does not seem any viable realistic scenaric in which truck volumes
would remain unchanged over a 3i-year period (i.e., 2009-2040}.

As a result, it would appear that the sssumptions presentad in the DEIR/S are not supportable

by substantial evidence and have been selected to support @ predetermined outcoma rather

than to foster |1formed demsaonmak»ng In addtion, thal material misrepresentation net only

serves to Y U pn!enhal envir | impacts but reduces the range of
availahle Ior considerations (e.g., dedicated truck lane),

As indicated in the FHWA's “Integrating Freight inta NEPA Analysis” (September 2010), the
USDOT states that the FHW-I‘\ has adopted the policy of managing the NEPA project
development and decisi P as an ° Ha," under wr‘loh all applicable
environmental [aws, executive arders, and I are idered and prior to
the final project ﬂaclf-uon and document app I. Freight considerations are a vital component
in this process. Conclusicn of the NEPA process results in a decision that addresses multiple
concerns and yequmgrnenls mdudur\g freight. The FHWA NEPA process enables transportation

officials lo make project 1, freight, and transportation needs
with secial, economic, and natural envirg 'fac.lms {p 26), Despite that policy, freight
movement does not appear to have been addressed by the Lead Agency.

If fraight-hauling vehicles can increase vehicle speeds and reduce fravel time by paying a toll,
particularly if carrying p ble cargo andfor time-critical items, why would freight-haulers not
elect to ulilize HOT lanes over GP lanes (e.g., "Alternative 3 would not increase the percentage
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of trucks in the flzel mix and would improve vehicle speeds in the project area,” DEIR/S, p.

3.2.6-51)7 if the adage “time is money” bears some applicability to commercial vehicles and, as
acknowledged, the |-405 Freeway is 2 “bypass” to the 1-5 Freeway, why would some truck trafiic 182
now utilizing (or projected to utilize) the 1-5 Freeway not divert to the 1-405 Freeway HOT lanas?

How could increased truck traffic on the “express lanes” impacl travel speeds?

As indicated in the TOAR: "Aulo vehicle types are classified by occupancy: drive alone (DA),

shared ride with one person (SR2), and shared ride with 2 or more passengers (SR3). Heavy

duty trucks are classified as kghi-heavy, medium-heavy, and heavy-heavy trucks. Light-heavy

trucks are B,500 to 14,000 gross vehicle weight in pounds (GVWW), medium-heavy trucks are

14,000 to 33,000 GVW, and heavy-heavy trucks are 33,000 GVW cr more. . . these vehicles are

repor!ed as trucks with 5 or more axles, trucks with 4 ax!es trucks with 3 a)du'a and truck with

axles” {p. 4-T). Since trucks are larger than car lent” (PCE)

factors is typically applied to trucks. In calculating HOT,HCN,GP Iana capacity, what PCE hag 183
been applied for light-heavy, medium-heavy, and heavy-heavy trucks? What percentage cf

each truck type now exists within the project area and what percentage is anticipated in the 184
future? s that mix with the mix antici d atong the |-710 Corridor and, if not, whi

not?  Are truck emissions the same as those associated with automobiles? How would

increased truck volumes effect emission projections? What is diesel particulate matter (diasel 185
PM) and what are the potential health risks asseciated with long-term exposure?

The Traffic Study alleges that “jtlhe Express Lanes would encourage carpooling by providing

discounted tolls for HOVs with 3 ar more occupants” (p. 1-12). N evidence is, however, 186
presented to suppert that claim. Similarly. no information or analysis is presenled addressing

HOW+2 and HOV+3 and the impacts of congestion pricing on carpool formation,

57 Secondary Impacts

The EIS must identify all the indirect effects that are known and make a goed faith effor to
explain the effects that are not known but are “reasonably foreseeable” (23 C.F.R, 1508.8[b]).
As defined in Section 1508.8 of the CEQ Regulations, “effects’ include: (a) Direct effects, which
are caused by the action and occur at the same time and place. (b) Indirect effects, which are
caused by the action and are later in time or farther removed in distance, but are still reasonably
fereseeable. Indirect effects may include growth inducing effects and other effects related to
induced changas in the pattern of land use, pouulzmon density or grnw‘h rate, and related

effects on air and water and other natural sy \ g ecosy

Similarly, as defined in Section 15358 of the State CEQA Guidelines: “Effacts include: (1) Direct
or primary effects which are caused by the project and occur at the same time and place. (2)
Indirect or secondary efiects which are caused by the project and are later in time or farther
removed in distance, but are still reasonably foreseeable. Indirect or secondary effects may
include grewth-inducing effects and other effects related to induced changes in the pattern of
land use, population densily, or growth rale, and related effects on air and water and other
natural systems, including ecosystems." As specified in Section 210861 of CEQA, an EIR
intended to serve as an “informational document.”

As indicated in SCAG's 2012 RTP/SCS: "Transportation projects including new and expanded
infrastructure are necessary to improve travel time and can enhance quality of life for those
traveling throughout the region. However, these projects also have the potential to induce
population growth in certain areas of the region” (p. 80). “SCAG’s analysis alsc indicates that
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every 10 percent d in i is jated wilh an ploy i of
approximately 132,000 jobs. Congestion relisf will be a major contributing factor fo our future
employment growth™ (p. 16).

Athough no me'hadology is pmsented the Lead Agency assers that implementation of
Alternative 1 will “result in apy 32,000 directindirectinduced jobs,” A e 2 will
result in “approximately 34 000 direcﬂ'ndxecﬂmduced jobs" and Altermative 3 will result in
“approxmately 42,000 directndirectfinduced jobe® (CIA, p. 6-2). Rather than demonstrating
how those estimales were derived, the Lead Agency p'esents a link to a FHWA website were, it

must be assumed, a methodology can be found te
calculate the number DF jobs aftributable to each altemative without guidance consarni ng how
those esli were derived). Since no publication is cited, o lacking P ACcess

would be prevented from reviewing the Lead Agency's analytical assumptions and challenging
or validating the document's conclusions.

As evidenced by these excerpts, the Lead Agency acknowledges thal the three buiid
alternatives will produce ble *directindi finduced” impacis. As further evidence of
the DEIRIS” intemal inconsistency, the Department concludes that “the proposed project does
not_have the polential o change land uses or induce growlh but instead would provids
increased lane cap glong 1-405" is added) (p. 3.1.2-10) and “[tlhe build alternatives
are not_anticipated fo induce any other changes in land use and zoning in the project study
area” (emphasis added) (p. 3.3.1-33); thus, king to avoid any lysis of tha indirect and
secondary consequences of the 32,000 to 42,000 “directindirect/induced jobs™ that the Lead
Agency purperts that the proposed action will generate

As indicated on FHWA's website (Employment Impacts of Highway Infrastructure Investment),
the current economic environment “will exert downward pressure on the highway constructicn
amployment relative fo the 2007 estimate of 27 800 jobs per 1 billion of Federal-Aid highway
capital expenditure. . The employment impacts of highway infrastructure investment do not
remain censtant over timea. Increases in construction materials prices and wages over fime will
tend to reduce the number of jobs supperied by each $1 billion invested.”

Since the Lead Agency asserts that the propesed action is consistent with the 2008 RTP, as
reported in SCAG's "The New Ecenomy and Jobs/Housing Balance in Southern California®
{April 2001): “The current {1997) regional average ratio of jobs to househelds iz 1.25 jobe per
heusehold” (p. 15). Based en that ratio, the proposed action would result in 25600 te 33,600
“directfindirectinduced” housing units. The induced impact of not even a single housing unit i
however, examined in the DEIR/S. The Lead Agency's fallure to examine the secondary or
growth-inducing aspects of the proposed action is further highlighted by the declaration that
“[tlhe proposed improvements would add additional capacity 1o the freeway system and reduce
commute times. Reduced commute times may facilitate land use planning especially as it
relates to new residential and commercial land uses because residents and shoppers may be

tiracted to these due te i mobility. This may have a secondary effect of
gererating economic activity” (emphasis added) (DEIR/S, Table 3.1.1-1, p. 3.1.1-29). Although
the DEIR/S acknowledges the project's potential to produce a "secondary effect,” that impact is
never addressed.

With regards lo planned street and overcrossing closures and traffic diversions and detours, the
Lead Agency notes that “[aJllernative routes and delours will be used fo give motorists the
opportunity to aveid the work zone by diverting to other highway(s] or adiscent surface sireats”
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(emphasis added} (RCS, p. 24). With regards ‘o ramp closure, at the Fairview Road
Morthbound Off-Ramp, “24,000 AADT [annual average daly trips]" (RCS, p. 9) will be divert
onto other locel streets for up te 30 days. The potential impacts of dumping 24,000 AADT onto
othar iocal streets and the potential lavel of service (LOS) and volumelcapacity (VIC) impacts.
that would likely result from thal added caily and peak-hour lraflic are not, however, addressed
{8.g., "Supplemental traffic analysis zlong alternate and aetour routes may need to be
pedormed during the fnar design phase to evaluate roadway and intersection performance and

P to added traffic,” RCS, p. 24). For example, based on the
pmposed dversion 'rf traffic to the Fairview Road/South Coast Drive intersection (see
“Alternative Route Map - Shest 2° and "Sheet 4" in the RCS), unaddressed is how that
intersection will be impacted (e.q.. southbound fraffic redirected to require left tumms onto
Fairview Road rather than right furns)

imi b some motonsts will inevitably seek to avoid the construction delays along the
1-405 Freeway {lasting up to 4.5 years), some dnuers will voluntarily diverl to "other highway or
adjacent surface streets.” Since the *I-405 is considered a bypass route to the Interstate 5 (I-5)
Santa Ana/Golden State Fresway through Orange County” (NSR, p. 1), it can be concluded that
during the construction peried, some of the vehicles that would otherwise travel along the 1-4
Freeway will select the |-5 Freeway as an alternative travel route.  Absent from the DEIRYS is
any efford lo identify those aliemative routes, quaniify the number of vehicle, or analyze the
potential short-term and long-term impacts of that added traffic to those “other highways and
adjasent surface strests,”

As indicated in the State CEQA Guidelines: “Fffects analyzed under CEQA must be related to a
physical change” (14 CCR 15358[b]). The Lead Agency recognizes that, as a result of the
increased Iraffic resulting from traffic diversion and detours, physical madificalions and/or other
affirmative actions may be reguired in response thereto. The Department notes that “[platential
mmgatlans lhat cn.xd be made on aliemate and detour routes include: [1] Streetintersection
impro rehabilitati 1 of madian, restriping, etc.) to provide
added capacﬁy to handle detour Wraffic; [2] blqnal improvemenits, acjustment of signal timing
andior signal mnrdmatlon to increase vehicle throughput, improve traffic flow and optimize
intersection 3 [3] Turn i at i and ro Y y to reduce
congestion and improve safety; [4] Parking restrictions on altemate and detour routes duri
work hours to increase capacity, reduce traffic conflicts and impreve access” (RCS, p. 24).
Nowhere in the DEIR/S are the environmental effects of those anticipated physical changes
examined,

5.8 Lack of Measurable Analytical Criteria

With regards to construction-term impacts, as indicated in the DEIR/S: (1) "Based on the shor-
term and temporary nature of the closures (10 1o 30 days), he increased travel times and
distances would not result in either a substantial ecenomic effect on businesses or substantial
delays or travels cost for residents or businsss patrons’ (emphasis added) (CIA, p. 8-7); (2)
“Detour routes represent a shod term incenvenience to both the traveling public but do not
represent a substantial_burden to either businesses (limited access) or the fraveling public
(substantially longer or indirect ravel)” (RCS, p. 18); anc (3) "No temporary lona-term closures
have been identified that would result in any substartial effect on emergency access or
response times' (RCS, p. 20). A “lemporary long-lerm closure” would appear to be an
axymoren.
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In conlrast, the Lead Agency also stales that construction activities “would necessitate the
closures of various facilities, such as the 1-405 mainline, branch connectors, interchange ramps,
and local arlerials  Closures of these facilities may be ovemight, shorl-tem, during an extended
weekend, or long-term. . Long-term closure of arterial overcrossings may be employed during
construction to expedite construction and shortan the duration that the overcrossing is out of
service” (emphasis added) (DEIR/S, p. 2-26). Adcitionally, the RCS idenlifies a number of
freeway ramps which will be closed for “up lo 30 days”™ (Table 1, pp. 4 thre 8) {e.g., “These
ramps will require complete closure for a pericd up to 30 days durng ramp reconstruction
because the new ramp alignments will occupy the current ramp locations, and construclion
access and right-of-way requirements preclude use whilz under construstion,” p. 8).

In reality, for each of the three build alternatives, it is the Lead Agency intent that *[ljong-term
closure of arlerial overcrossing(s] lasting up te 12 monlths may ba employed during construction
to expedite construction and shorten the duration that the overcrossing is cut of service. The
potential locations for lemporary long-term closures include the following: [1] Ward Street OC - 8
1o 12 monthe; [2] Talbert Avenue OC - 8 fo 12 months; [3] Slater Avenue OC - 8 to 12 monlhs;
[4] Bushard Street OC - 8 to 12 menths; [5] Newland Street OC - 81 12 months; [5] Edinger
Avenue OC - 8 lo 12 months, [7] McFadden Avenue OC - 8 to 12 months; [8] Edwards Streel
OC - 8to 12 month” (DEIR/S, Table 2-1, p. 2-35). Sincs no prohibitions have been identified, it
is conceivable that other overcrossings may also be clesed for extended periods. Mo plans are
preser.ted in the RCS ar elsewhere in the DEIR/S acdressing planned detours or anticpated
to those long-i CIDSLres and no analysis is presented concerning ho
such could affect and k rather the Lead Agency merely states that
‘[clenstruction of the proposed project woudd result in some temporary and intermiltent
inconvenience for some current land use cperations due o temporary traffic lane and ramp
closuras and y construction " (p. 3.1.1-32).

There are sufficient inferences in the DEIR/S to suggest that the potential for additional street
closures is substantially greater than now indicated by the Depardiment. For example, the Lead
Agency anlicipates “[cllosure of secondary streets during construction to allow quick
construction and reopening’ (RCS, p. 23). Those “secondary streats” however, are newver
identified. With specific focus on the College Park East neighborhood in Seal Beach, how
would residents and matarists traveling along Almond Avenue be “inconvenlenced” and what is
the “temporary and intermittent” nature and extert of that “inconvenience™?

Absert both seme definition of “substantial economic effect” and the identification of affected
uses, the Department lacks any objective basis to ascertain the nature of petential effects on
affected properties. For example, a large chain-store may be able to weather a restriction on
access or a reduction in drive-past customers to a greater degree than either a single mom-and-
pop or drive-threugh establishment dependent upen dally proceeds and drive-by customers
(e.g., “Allernate routes and delours will be used to give motorists the opportunity to avoid the
wark zone by diverting to other highway cr adjacent surface streets,” RCS, p. 24). To the extent
that the Lead Agency asserts that certain businasses may benefit from traffic diversions (e.g., it
should be roted that during the tempeorary jong-term closures for the Magnalia Strest SB off-
ramp and the Westminster Ave 5B on-ramp, the Bella Terra and Wesiminster Malls could
experience increased economic aclivity due to the detour related drive-by traffic,” RCS, p. 20),
then the converse musl also be true (e, some businesses could experience temporary or
permanent loss of cusicmers and decreased economic activities due to traffic diversions).
Other than unsupported conclusions, no analysis of adverse economic impacts has been

presented,
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From “Alemative Route Map — Sheel 17 through "Sheet " in the TDM, it can be surmised that
the long-term closure of identified anerials will, at least for the term cf the closures, substantially
reduce trafiic volumes on these arterial segments between the nearest paralieling arterial and
the point of closure, In addition, assuming that the intervening segments of those arterials
ramain cpen for access to those properties abutting those dways (and locatad the
parafieling arterial and peint of closure), there may be conditions where raised medians prevent
motorisis from exiting residents and/or commercial establishments, making U-fums, and
returming in the opposition travel direction o those paralleling arterials. No discussion of those
potential conditions has baen presented in the DEIR/S, rather the Departmant merely stales that 195
*{ajccess during construction would be maintained but may require reconfiguration during
construction® {p. 3.1.1-32).

With regards to anticipated long-term arerial closures, as indicated in the TDM: “Although
impacts to local commuters, s and local b would be more severe during the
closure, the impacts would end soconer because the improvements would be completed gui
he roadway to re-open to public faster” (emphasis added) (p. 10). Mo definition of
“severity” is, however, provided. The terms “snoner.” “guicker,” and “faster” neither allow for any
assessment of the “severity” of the resulting impact nor allow for a determination of the potential
significance of that effect.

196

From the above excerpt, the Lead Agency appears to equate the severity of patential impacts to
the length of time the impact exists. There exists nothing in either CEQA or NEPA that includes
fime variability with regards to the assessment of the level of significance of an identified impact.
Under the Lead Agency's rationale, thare exisls some unspecified universalily with regards to
the datetime/duration below which an impact is less-than-significant and above which that
same impact becomes significant. To the extent that the Lead Agency seeks to establish
duration as a component 1o impact assesement, with regards to each such determination,
additional documentation supporting that pesition needs to be presented.

Although “Caltrans is the Lead Agency for the proposed project and has full discration to
establish the critena for determining significance under CEQA” (AQR, p. 54), thal criteria needs 197
to be explicitly identified so that stakehclders can judge where the bar is being sef.

For example, with regards to air quality, the DEIR/S analysis (Section 3.2.6) fails to include a
discussion of the South Ceast Air Quality Managemert District's (SCAQMD) CEQA daily
threshold values for the construction or cperation of a proposed project. In adddion, the
analysis falls o use these threshold values in determining potentially significant air quality
impacts. As an example, the SCAQMD daily thresheld for cxides of nitregen (NOx) during 198
construction is 100 pounds per day, The analysis shows that construction activities would result
in as much as 105 pounds per day (Table 3288 p. 3.2.5-28); however, those emizsions are
never compares o the SCMJMD i, Since no threshold standard is present, the DEIR/S
does not fer the g cor ion-lerm impact to be significant and no mitigation is
proposed. In Orange County, SCAQMD's thresheld standards are routinely usad by those local
agencies raversed by the |-405 Freeway in fulfilment of their CEQA compliance obligations.

5.9 Deferred Analysis and Mitigation

Under NEPA, the EIS must ensure that environmental information is available to the project's
decision makers and to the public "before decisions are mada and before actions are laken® (40
CFR 1500.1[0]). It is ertical that ijmportant environmental consequences will nat ba
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‘overiooked or underestimated only lo be discovered after resources have been commilied or
the die otherwise casl.’ In short, NEPA requires that the evaluation of a project’s environmental
consequences take place eary in the project’s planning process” (North Buckhead Civic
Associabion v, Skinner [1960]).

Under CEQA, the Lead Agency is precluded from deferring the preparation of a reascnable

analysis of preject-related and cumulative environmental effects to later stages in the

development process. This deferral of enviconmental assessment until after project approval

viclates CEQA's r.wair,yI that impacts be identified before project momentum reduces or

eliminates the agency's flexibility to subsequently ch:lnge its course of action. Maore importantly,
2 )

a deferred analysis and a

measuras fails io provide evidence

that the girecl, indirect, and cumulalive impacts of the proposed action can and have been
effectively miligatad either to below a level of significance or to the maximum extent feasible.

With regards to mitigation, in Commumtles {o« 2 Better Environment v. Clty of Richmond (2010},

the court ruled that °[f) n of

should not be deferred until some

future tme” {[Citation]), Ar EIR is inadequate if Tijhe success or failure of mitgation efforts may
largely depend upon management plans that have not yet been formulated, and have not been
subject to analysis and review within the EIR' ([Citation]). "A study condusted after approval of a
project will inevitably have a diminished infuence on decisionmaking. . Numerous cases
illusirate that refiance on tentalive plans for future mitigation after completion of the CEQA
process significantly undermines CEQA's goats of full disclosure and informed decisicn making;
and consequently, lhese mitigation plans have been aveerned on judicial review as

c:}ns'qlul ing improper deferral of

.Fundamentally, the

{[cil .
it of mitigation . a8 envisioned by CEQA, is not meanl 1o be a bilateral

negotiation between a project proponent and the lead agency afler project aporoval; but rather,
an open process that alse involves other interested agencies and the public.

Cited below are a number of examples of deferred analysis

time i As indicated in the TDM: “Full freeway lans, ramp
and arlenal street closures would also be required during night times and on weekengs
{55-hour closure) duning varous readway and struclure construction activities, Complete
ramp closure up to 30 days is also necessary for some of the interchange ramps and
prolonged closure ranging from 3 to 12 months is anticipated to fasilitate censtruction of
certain arterials and overcrossing structures” (p. 8).

As incicated in the FHWA's "Advanced Metropelitan Planning and Operalions — An
Objective-Driven Per Based Approach, A Guidebook™ (February 2010); “"With
homeland security concerns as well ag nalural disasters, efficient emergency response
end evacuations are crtical, and re!y upon effective Dcordlnatlon and communication

tation and law en: " (p. 1-1). Rather than initiating
that coardination early in the planning and environmental review process, the Lead
Agency seeks to relegate “homeland security concems’ fo an unspecified later date
{e.g.. "coordinalion with local jursdictions and emergency service providers will be
required during the final design,” RCS, p. 20).

The Department allages that “[njo perary leng-lerm closures have been identified
that would result in any sub i effect on GENCY access or responsa times”
(RCS, p. 20); however, as a goal toward which it stnves, Caltrans hopes 1o “[l]imit delay
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to less than 30 minutes above normal recurring traffic delay on existing facilities” (TDM,
p. 8). Itis unclear whether emergency service providers were made aware of either the
planned “long-term closure of arterial overcrassings lasting up to 12 months® (DEIR/S,
Table 2-1, p. 2-35) or the potential for 30-minute traffic delays. Since no response time
analysis has been presented in the DEIR/S, it is not possible to determine how and to
what extent those closures will impact emergency response. Contrary to CEQA. it
appears that the Lead Agency has sought lo defer that analysis until a later date,
following the completion of the environmental compliance process.

Plarned “[ljong-term closure of arterial overcrossing(s] lasting up to 12 months” include
“Talbert Avenue” (DEIR/S, Table 2-1, p. 2-35). The Department notes that “Orange
Coast Memorial Medical Center. $920 Talberl Avenue, Fountain Valley, CA 52708-
(RCS, p. 20) is one of four hespitals located within the study area. Although the Tafbert
Avenue overcrossing may be closed for one year, absent either any supporting analysis
or coordination with emergency service providers, the DEIR/S concludes that “[n]o
temporary long-term closures have been identified that would result in any substantial
effect on access to or response limes tofrom these hospitals” (Ibid.)

Unspecified arterial street improvements. During freeway, individual ramps, selact
overcrossings, specified arterials, and unspecified secondary street closurs activities, at
least in certain inslances, the Depariment has identified alternalive routes and detours
designed to route motorists around construction zenes, With the exception of freeway
ramps, the number of vehicles (as measured in annual average dally trips [AADTs]) has
not been specified. However, in at least one case (ie. Fairview Road Morthbound Off-
Ramp), during such closures, “24,000 AADT™ (RCS, p. 9) will need to be ushered along
existing roadways already operating at undesirable LOS conditions (e.g., LOS "D or
worse). Rather than analyzing the impacts of thosa plannad diversions on both arerials
and secondary sireets, the Department secks to defer thal anslysis to after the
environmental precess has been completed. As indicated in the DEIFVS: "Supplemental
traffic analysis along alternate and detour routes may need to be performed during the
final design phase to evaluate roadway and intersection performance and mitigatign

maasures in response to added traffic. Potential mitigations that gould be made [h

alternate and detour routes include: [1] Streetfintersection improvements (widening,
pavement rehabilitation, removal of median, restriping, etc.) to provice added capacity to
handle detour trafiic; [2] Signal improvements, adjustment of signal liming andfor signal
coordination to increase vehicle throughput, improve traffic flow and eptimize
intersection capacity; {3] Turn restrictions at intersactions and ey ¥ 1o
raduce congeslion and improve safety; [4] Parking restrictions on alternate and detour
routes during work hours to increase capacity, reduce traffic conflicls and improve
access” (emphasis added) (RCS, p. 24},

Under CEQA, words like "should” indicate guidance and words fike "could” or "may”
indicate a permissive element which iz left Io the agency’s discretion {14 CCR 15005]b]-
[¢} and do not i ol ts. As such, there exist no assurances
that any of the statements whose acllon words include "could,” “should” or “may”™ will
actually be perf: d and, if imph d, will produce their intended resulis

As defined. in part, in the State CEQA Guidelines, “[plroject’ means the whole of the
action, which has a paler:tral for resuliing in either a direct physical change in the

,ora ble indirect p change in the environment”
San Dlego Freeway Improvement Project Jufy 2012
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(14 CCR 15378[a]). The State CEQA Guidelines furher spacify that flf a mitigation
measure would cause one or more significant effects in addition te those that would be
caused by the project as proposed, the effects of the mitipation measures shall be
discussed but in less detail than the significant effects of the project as proposed” (14
CCR 1.:126 4[a][1][DJJ The above excerpt states that “potential mitigation” may include
impro Is, signal improvements, lum restictions,
andmr park-ng restrictions. These impro ts (whether i ified as project facilities

or 1] titut “phys::al changes” aftribulable to the preposed action > 203

and are subject to CEQA. Instead of including an analysis of those physical changes in
the DEIR/S, the Lead Agency has soughi o defer both their identification and
investigation to an unspacified later date.

It is assumed that thae “final design stage” occurs immediately prior lo the
commencement of construction, at a time whan stakeholders lack the ability to comment
and when both furlher change and additionai mitigation bacomes impractical. /

5.10 Reliance upon Outdated Plans and Policies

It is apparent the DEIRSS has eilker been sitting on the shelf too long {and passed ils expiration
date) or the document's authors have relied upen trite and generic analyses extracted from
other documents (as if one-size fits all). In either case, on too many occasions, the Lead
Agency seeks to utilized oul-dated and superseded documents as the bass for its conclusions.
What results is an incomplete and potentially erreneous assessment of the proposed action's
consistency wilh relevant agency plans and policies.

For example, the DEIR/S misrepresents the applicable regional transportation plan {e.g., "The\
2008 RTP presents the transportation vision for the SCAG region through the year 2035 and
provides a long-term investment framework for addressing the region's transportation and
related challenges,” emphasis added. p. 2.1.1-18). Reliance upon a now defunct 2008
document prevenis the Lead Agency from presenting a defensible analysis the proposed
action's consistency or inconsistency with the current regional plan, Absent from the DEIRYS is
any reference to SCAG's 2012 RTP/SCS (adopted on April 4, 2012) or its carresponding 2012
RTP/SCS PEIR {certified on April 4, 2012). The 2012 RTP/SCS was adopted and the 2012
RTP/SCS PEIR was certified prior te the release of the DEIR/S; however. no discussion of
those documents is presented therein. Similarly, the DEIR/S cites the OCTA's "2006 Long-
Range Transporation Plan (LRTP) {emphasis added) (pp. 3.1.1-17 and 18} (ie., "New
Directions’ is an LRTP developed by OCTA and is designed to address the County's
transportation services,” p. 3.1.1-17), as the basis for determining consistency with regional
fransportation pians; however, in 2010, the OCTA adopted “Destination 2035 - Moving Toward
a Green Tomorrow,” thus relegating “New Direclions” to its archives.

The project’s air quality analysis is based on the EMFAC2007 emissions model (eg.,
“EMFAC2007 was used to calculale operational emissions, DEIR/S, p. 3.2.6-22). The
EMFAC2007 model has now baen updated and replaced with EMFAC2011. As a result, the air
quality analysis does nof reflect the current analytical methodo'ogy, thus potentially leading to
inaccurate emission calculations.

Absert from the DEIR/S is any "biblicgraphy” or “list of references” allowing stakeholders to
independently review the information contained in cited studies and referenced documents. y

July 2012 San Disgo Freeway Imprevement Project
Page 130 City of Seal Beach

204

GL14 Continued

Draft Envirenmental Impact Report | Statement
SCH No, 2003032001

included, the Lead Agency's over-reliance upon antiquated information (e.g, "200€ Long-Ranch
Transportation Plan” and “2008 Regional Transportation Plan®) would become readily apparent,

5.11 Lack of Clearly Defined Threshold of Significance Criteria

The primary roles of CEQA are to inform lead, respensible, and trustee agencies about the
effects of their actions, to create a formal mechanism to receive public input, to explore ways to
mifigate adverse effects, and to detarmine whether there are alternalives to the praposed action
that could reduce or avoid identified effects. Under CEQA, agencies are asked to drawing a
“line in the sand’ beyond which any impact would be deemed to be ‘signiﬂ:ant Seclion 15382
of the State CEQA Guidelines defines "significant effect on the envi it" as “a

of potentially substantial, adverse change in any of the physical conditions within the arsa
affected by the project including land, air, water. minerals, flora, fauna, ambient noige, and
chbjects of historic or assthetic significance. An economic or social change related to a physical
change may be considered in de ining whether the physical change is significant.”

Referencing Section 21000(d) of CEQA, the Legisialure declared that "[tlhe capacity of the
environment is limited, and it is the intent of the Legisiature that the government of the State
take immeadiate steps to identify any critical thresholds for the health and safety of the people of
the Sfate and take all coordinated actions necessary to prevent such threshalds being reached *
As required under Section 21001(f) therein, it is the policy of the State to “[rlequire
governmental agencies at all levels to develop standards and procedures to protect
emvironmenial quality.” AL a minimum, a lead agency's standards cannot impose lower
thresholds than established under applicable State and federal statutes and regulations, As
long as they are faciualy based, fairly applied, and clearly anticulated, lead agencies have tf
authority 1o impose there own threshold of significance criteria. No information is presented in
the DEIR'S to suggest that the Lead Agency has formulated any independent threshold of
significance criteria.

Absent from the DEIR/S is any clear description of the Lead Agency’s thresheld of significance
criteria. Because a "CEQA checklist” is presented in Appendix A (CEQA Checxlist) of the
DEIRSS, by inference, it is assumed that the threshold of significance standards presented
herein constitute the criteria that the Lead Agency seeks to apply to the propesed action,
Beyond mere reliance upon the checklist, a number of sections of he State CEQA Guicelines
are directly relevant to the assessment of an impact’s significance (14 CCR 15064, 150644,
15084.5, 15064.7, 15065, and 15382). As stipulated therein, “[a] threshold of significance is an
identifiable gquantitative, qualitative or performance level of a particular envirgnmental effect,
non-compliance with which means the effect will normally be determined to be significand by the
agency and compliance with which maans the effect nermally will be delermined to be less than
significant” {14 CCR 15064.7[a]). "The determinalion of whether a project may have a significant
effect on the environmanl calls for caraful judgment on the part of the public agency invel

based to the extent p053|b1e on scientific and factual data” (14 CCR 15064[b]). Where in the
DEIR are the q quall . andfor per based threshalds of significance

presented?

Allhcugh the CEQA checklist provides broad guidance, its purpose is lo be used early in the
tal review p to i scoping i nfnt after the mmplnlinn of the

DEIR/S a= a tio 1 of the p Refi

y findings pre d therein. F g Section
15063(d)(2) of the State CEQA Guidelines: "An Initial Study shall contain in brief form. . An
identification of environmental effects by use of a checklist. matrix, er other method, provided
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that entries on a checkiist or other form are briefly explained to indicate that there is some

evidence 1o support the entries”

As noted in Appendix A of the DEIR/S, the "CEQA checklist’ was prepared on March 18, 2010
Both the NOP and NOI were released on August 28, 2008, As such. it is evident that the
referenced checklist was not a part of any puklic cutreach effort and, up to the release of the

DEIR/S, was striclly an intemnal document.

The insufficiency of the checklist can be demonstrated by the precise working of that document.
For example, with regards to the assessment of air qualily impacls. the checklist queries
whether the project would “[vjiolate any air quality standard or contribute substantially te an
existing or projected alr quality violation" {(emphasis added} (Appendix A, p. 2).
support any conclusion, the Lead Agency, therefore, needs to cisclose the existence of "all” air
guality standards. Since the standards of the lccal air quality management district {i.e., South
Coast Air Quality Management District) have neither been presented nor cited, the Lead Agency
draws (emoneous) conclusions without presenting the substantial evidence {e.q., quantitative

thresholds) upen which that conclusion is based.

5.12 Lack of Efficacy of Mitigation Measures

For a reader unfamiliar with the DEIRIS, Table 5-1 [Pro ect Impact Summary Taaue} containing

the proposed “avoidance and minimization and r

absent from the document's table of contents (p. vi). Similarly, with regards to each of the threa
building alternatives, no distinction is made therein relative 1o which of those “effects” andlor
“measures” are applicable to which alternatives. As such, to the extent that specific aclions are
unigue to individual alternatives, readers are required to conduct a detall revicw of the text of
the DEIR/S in order to determine the relevancy of each “effort” and *measure.”

Althcugh represented as separate items {g.
alternative and idenlifies avoidance and mi

and “mitigation measures” can be made herein,

Pursuant fo Sechon 21081.6(b) of CEQA and Section 15126.4(a)(2) of the State CEQA
must be fully enforceable through permit conditions,
agreemarrts or other legaliy-binding instruments.” The purpose of this requirement is to “ensure
that feasible mitigation measures will ac!.lally be |rnple|me'ned as a condilion of development,

" " (Fed

\ 'Tab‘le S-1 summarizes project impacts by
ation measures. Where applicable, these

are sometimes also mitigation measures, as discussed in Chapter 4 of this Draft
EIR}E!S p. 5-12), as indicated above, it is not possible to clearly distinguish between
“avoldance and minimizaticn efforts” and “mitigation measures” and how those distinet "effers”
andior “measures” differ in terms of their application and enforceability. Because that distinction
is made intentionally obtuse, no differentiation between “aveidance and minimization measures”

and not merely adopted and then r d or

mitigated.”

Aithough the fofowing analysis cites specific “efforis’ andfor "measures” aresenled in the

DEIR/S without diff tiation between “avoi and

of Hillside & Canyon
Associations v. City of Los Angeles [2000]). As |'|d|cated by the Governor's Office of Planning
and Research’s (OPR) "Tracking CEQA Mitigation Measures under 48 31807 (March 1995); “A
measure that did not mitigate the impact coutd not be the basis for a finding that impacts were

measures” and “mitigation
measures” (as thoss terms are used by the Lead Agency), the izsues raised should not be
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considerad unique to only those “efforts” andfor “measures” so cited but should be interpreted
as having relevancy er potential relevancy beyond the specific actions cited.

5.12.1 Measures which are not Mitigation

- LU-1. If a build akernative is selected for implementation, OCTA shall raquest the
County of Orange and the cilies along the project comidor to amend their respective
General Plans to reflect the selected build alternative and the modification of land use
designations for properies that would be acquired for the project that are nol currently
designated for transportation uses (pp. S-13 and 3.1.1-33).

As stipulated in the State CEQA Guidelines: “Mitigation® incluces: (a) Aveiding the
impact altogether by not taking a certain action or parls of an action. (b) Minimizing
impacts by limiling the dagree or magniude of the action and its implementation. (c)
Reclifying the impact by repairing, rehabilitating, or restering the impacted envirenment.
(d) Reducing or eliminating the impact over time by preservation and maintenance
operations during the life of the action. (e} Compensating for the impact by replacing or
providing substitule resources or environments® (14 CCR 15370). Under NEFA,
mitigation includes avoiding an impact by not taking a certain action, or paris of an
action; minimizing an impaci by limiting the degree or magnitude of the actior and its
implementation; rectifying an impact by repairing, rehabilitating, or restoring the affected
environment; reducing or eliminating an impact over time, through preservation and
maintenance operaticns during the life of the action; and compensaling for an impact by
replasing or providing substilute rescurces or environments (40 C.F.R. 1508 20).

Mmgahun measures must satisfy the constituticnal test of “substantially advancing

a ral i " The Califomia Supreme Court has ruled that this
requirement consists of two elements.  Firsl, the courls (Nolian v. California Coastal
Commission [1987]) have delineated the “essential nexus” that must exist between the
legitimale public interest bemg pyuteabed and the mitigation which is imposed. A basis

link bety the ‘mposed and the idenfified environmental effect is
needad in order to satisfy lhls test. Second, the courts (Dolan v. City u{Tlgard [1994]}
have stated that the imp i mitigation must sub

governmental interests and be “roughly proportional® to the prajer.{s mdwvdualued
envirgnmental effects.

With regards 1o the above referenced action, the Lead Agency’s strategy only includes a

commitment by the OCTA to submit a “request” to each affected agency. The submittal 210
of a "request” (whether written or cral) bears no “nexus” or “rough proporticnality” (1

CCR 15041{a]) with the identified impact (€.g., loss of property and forfeiture of any right

of use), offset er compensate for the environmental effect, or offer reazonable assurance

that any further actions wili result from the Lead Agency’s actions.

No factual basis is provided supperting any asserting by the Lead Agency that this and

other similar measures (e.g., COM-5, COM-7, COM-8, COM-8, COM-11, UT-1, UT-2) 211
will serve to reduce, aveid, i , rectify, or p te for any of the envirenmental

effect identified in the DEIR/S.
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5.12.2 Measures which are not Measureable

. LU-2. Caltrans shall implemant a TMP throughout the duration of the construction
activities and make this decument available fo the public. The TMP shall seek to
minimize project-related construction disruplions and would include traffic sirategies
designed in coordination with local jurisdictions (pp. $-13 and 3.1.1-33).

Words like “minimize” or “maximize” and their derivati are ingl L no
aclual performance is promised or specified and no yardsticks are presented against
which each measures efficacy can be judged. For example, with regards to impacts on
residents and businesses attributable to street closures and access restrictions, “LU-2"
states that "Caltrans shall implement a TMP [traffic mar plan] throug the 212
duration of the construction activilies and make this document available to the public.
The TMP shall seek to minimize project-relatad construction disruptions and would
include traffic strategies designed in coordination with local jurisdictions” (emphasis
added) (p. 3.1.1.33). The term “seek to minimize" is never defined, no performance
standards are established against which attainment can be measures, and no remedial
actions are proposed should the proposed measure fall short of its intended (but
unmeasureable) results.

Similar language is presented in the ClA. As indicated therein: (1) “Implementation of
the TMP as outlined in Section 4.6 would minimize impact to the use of community

recurring traffic delay on existing facilities; [2] Maintain traffic flow threughout the corridor
and surrounding areas; [4] Provide a safe environment 1o the work force and traveling
public” {ClA, Appendix D, p. 7)., With the single possible exception of the 30-minute
delay limitation, the purported goals neither imp ¢ _', _' any ingful actions nar
respond to the TMP's slaled purpose (e.g., minimize project-refated construchion
disruptions,” p. 3.1.1.33). In light of the planned closure of the maindine fresway 3
“During construction, there will be numerous different closures of the freeway mainiine,
branch connectors, interchange ramps and local arerials required to ascommodate
various construction activities,” TMP, p. 10}, the goal to “maintain travel lanes on 1-406
except as allowed [by Caltrans]” serves no apparent purpese.  With the plethora of
freeway mainfing, ramp, cvercrossing, arterial, and secondary sireel closures, Caltrans’
proposal merely directs motorists to use other sireets over which it has not jurisdiction
and whose capacity (to accommodale those added vehicles) is undemonstrated. The
provision of 2 “safe " is both 2 legal requirement and a liability risk if such an
environment were not to be maintained.

Given the oppartunity to aveid a 20-minute defay by salecling an alternative destination,

if comparable services are available elsewhere, most moterists would seek to aveid thy

delay. As a result, the Lead Agency cannot demonstrate that the TMP will effectively 215
mitigation “preject-related construction disruptions” (Measure LU-2). No factual basis is

provided supporting any asserting by the Lead Agency that his and other similar

measures (8.g., COM-6, COM-8, COM-9, T-1, VIS-1, VIS-6, VIS-13) will serve to recucs,

2 i, ali ify te for ial environm #
services and facilities” {emphasis added) (p. 5-20); (2) “The Draft TMP {Appendix C), avoid, . rectify, or comp T any en tal effect
descrices the action plan for minimizing impacts to community facilities during 5.12.3 Measures that Constitute only Rest ts of Existing R " ts

construction” {emphasis added) (p. 5-21); {3) “Implementation of the TMP would

minimize impacts related to circulation and access during the construction period”

(emphasis added) (p. 5-27); and (4) “The Transportation Management Plan (TMP) is a

specialized program designed to mize the impacts of a construction project by

applying a variety of technigues including Public Information, Motorist Information,

Incident Management, Construction Strategies, Demand Management and Alternate

Route Stralegies” {emphasis added} (RCS, p. 21). As a result, neither the DEIR/S nor 213
its accompanying technical studies offer further clues as to how “minimize” will be

quantifisd, evaluated, and/or monitored.

In addition, although there is no indication that construction would conceivably take less
than the time period specified (e.g., 54 months), the Depariment is “considering” the 214
establishment of aconomic motivations to push the contractor into greater performance
{e.g.. “A supplernental construction sirategy under consideration for this project is the
use of an incentive/disincentive program to motivate the contractor to achieve the overall
construction schedule and minimize impacts to traveling public and local communities,”
RCS, p. 24). As a result, the contractor may have agency-sanctionad disincentives to
take any actions that could potential delay performance (e.g., facilitate private property
accessibility to the detriment of movement of construction equipment). If the contractor
has to choice between his paycheck and what the Department categorizes merely as a
“short-term inconvenience” (RCS, p. 18) or “intermittent inconvenience” (DEIR/S, p.
3.1.1-32), the affected property owners will be the parties that suffer.

As indicated in Appendix D (Draft Traffic Management Plan) of the CIA, the following
“TMP goals” are presented “[1] Maintain travel lanes on 1-405 mainfine except as allowed
per approved lane closure charts; [2] Limit delay to less than 30 minutes above normal

COM-13; Whare acquisition and relocation are unavoidable, the provisions of the
Uniform Act and the 1887 Amendments, as implemented by the Uniform Relocation
Assistance and Real Property Acguisition Regulalions for Federal and Federally
Assisted Programs adopted by the United States Department of Transportation (March
2, 1989} and, where applicable, the California Public Park Preservation Act ef 1371 will
be followed. An appraisal of the affected property will be obtained, and an offer for the
full appraisal will be made (pp. 5-13 and 3.1 4-40).

With regarés to "“COM-13," there is nc coresponding text reference in the DEIR/S
allowing stakeholdars to understand the environmentsl mpact that this measure seeks
to address. The DEIR/S does, however, nole that “the property owners would be
entiffed to compensation to the extent provided by law in accordance with the Uniform
Relocation Assistance and Real Property Acguisition Policies Act, as amended” {p.
3.1.4-33). Similardy, the AQR states that “[a]ll construction vehicles and equipment
would be required to be equipped with the_Stale-mandated emission control devices
pursuant to State emission regulations and standard construclion praclices” (emphasis
added) (p. 1). |f “State-mandated,” since it is prohibited from non-comgliance, the stated
measure imposes no additicnal obligation upen the Lead Agency other than to build the
project in the manner in which it is already required by law.

Compliance with existing laws and regulations does not constilute mitigation under either
CEQA or NEPA because it imposes no additional obligations upon the Lead Agency
beyond those the agency is already bound. As such, this and other actions merely
specifying compliance (e.g., COM-2, COM-10, WQ-1, WQ-3, WQ-4, WQ-6. GEO-1,
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GEQ-2, GEO-6, HAZ-4, HAZ-5, HAZ-10, HAZ-11, AQ-1, AQ-2, A0-11, AQ-12, NOI-2,
MOI-3, BIO-2. BIO-4, BIO-5, BIO-8) cannot be cited as the factual basis for reducing the
impact for these this and those relalec measures have been formulated.

5.12.4 Measures that do not Specify any Actual Action 216

= COM-4. Provisicn of motarist information (ie. existing changeable message signs,
portable changeable message signs, stationary groundmounted signs, traffic radio
announcements, and the Caltrans Highway Information Network [CHIN]Y (pp. S-14 and
3.1.4-30)

Measures intended to reduce, avoid, or eliminate an identified environmental effect must
actually include some specified action thal the Lead Agency or another enity will
perform. This and similar measures {eg, COM-5, COM-G, COM-8, COM-8, T-1, VIS-1,
VIS-5) are drafted in a fashion that do not obligate any parly to any aclual a.t on, If
there exists no action-causing behavior or other comective actions, no factual basis
exists for asserting that imposition andior compliance will reduce any comresponding

environmental impact.
tal Entities Resp ibility for Mitlgation}

L] UT-2. During construction, emergency service providers will be alerted in advance of
any lemporary road closures and delays so that they have adequate time to make
appropriate accemmodations lo ensure prompt emergency response times that fulfil
their responsibilities and defined service objectives (pp. 5-18 and 3.1.5-18).

5.12.5 Delegation to Non-G

As specified under CEQA: "Each public agency Is responsible for complying with CEQA
and these Guidelines. A public agency must maat its own responsibilities under CE
and shall not rely on comments from other pubic agencies or privale cilizens as a
substitute for work CEQA requires the |zad agency lo accomplish™ (14 CCR 15020).
Here, the Lead Agency's obligation is cnly to “alert” emergency service providers of
pending consiruction activities and streel closures. The Department is self-imposing no
obligations te ensure that timely emergency response can and will be provided. It is up
to privale pmwde.-rs {not the agency ating di ) to “make approp
accommadations,” including any incurrence of assoaated added costs. Because there
is no assurance that similar levels of emergency respense can be provided (e.g., "Limit
delay to less than 30 minutes above normal recurring traffic defay on existing facilities,”
TDM, p. 8) and because the tenm “appropriate” is left undefined, it is potentially the
victim or patient that predicated the emergency response action that bears the ultimate
risk and compensatory obligation,

5.12.6 Deferred Mitigation

" VIS-14. Design all visible concrete structures and surfaces to adhere to the Aesthetic
and Landscape Master Plan when developed (pp. 5-23 and 3.1.7-8€; VIA, p. 1).

DEIR/S, no reference to or discussion of the “Aesthetic and Landscape Master Plan” is

217

218

219

Although the above “measure” is included in Chapler 3.1.7 (VisualfAesthetics) in thc} 220

presented in Chapter 2 (Project Altematives) or in Chapter 3.1.7 (MisualiAesthetics).
Only an indirect reference is previded in the VIA {i.e., “In addition, the aesthelics and
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appearance of the measures will need to use the coridor master plan as a guiding
document,” emphasis added, p. 115). As a resull, unless intentionally withheld, it
appears that the “Aesthelic and Landscape Master Plan™ and “corridor master plan”
conelitute project-related documents which do not yet 2xist but will be developed at an
unspecified later date,

In addition, measures that stipulate performance “prior to completion of the final EIR/S"
(e.g, HAZ-1, HAZ-3, HAZ-4, HAZ-5, HAZ-T, HAZ-8) only serve to: (1) impede informed
decisionmaking by denying decision makers the opportunity to consider those plans
andfor analyses in the context of additional information only obtainable threuah peer
raview, and (2) limit the affected public's cpportunity to review, consider, and submit
comments relating to tha merits of thase plans and the adequacy of those analyses.

Since they have yet to be developed, "measures’ specifying compliance with non-
existent documents and absence any measureable performance standards cannot be
ciled as demonslraling any potential off-setling environmental benafits. As such, this
and other actions merely spacifying compliance (e.g., VIS-5, VIS-11, HYD-4, HYD 8,
WQ-2, WQ-8, PAL-1, AQ-7, BIO-2) cannot be citec as the factual basis for reducing the
impact for these this and those related measures have been formulated,

5.12.7 Non-Enforceable Mitigation
. GEOD-2. Selection of earih-m!dmmg sysiem 'ypes should be based on consideration of

foundaticn bearing and ability of the system Lo tolerate
setllements, overall slope “tab;lny COI"IS\I'L-C‘RbI‘IT)' and cost (pp. $-27 and 3.2.3-9).

Seclion 21081.6(b) of CEQA requi that mitigaticn m be “fully enforceable
through permit conditions, agreements, or other measures.” Measures that sfipulate that
the Lead Agency or another party “should” or *may’ do something does not actually
chbligate the Lead Agency or that party to do anything. i no inherent requiremeants are
established, compliance cannot be enforced.

This and other similar measures (eg, GEQC-3, GEO-, GEGC-8) conlaining only
recommendations cannot be cited ss the factual basis for reducing, avoiding
eliminating, rectifying, or compensating for the impact that the measure was formuiated
1o address.

‘When each of the above avoidance, minimizatien, and mitigation measures are eliminated,
some topical issues addressed in the DEIR/S have few if any measuras it Since the Lead
Agency states that each of the identified measures have been integrated inte the propeosed
action and, therefore, constitutes a part of the project description then, with the exception of the
narrow consideration among the three build altemnatives, nothing (in terms of actual mitigation)
is actually being provided for the purpose of miligating the potential direct, indirect, and
cumulative envirenmental effects of the propesad action.

5.13 Non-Disclosure of Critical Information
Although the administrative record is replete with referewces to OCTA's Intent to authorize use

(for a toll p 1 of the “exp lanes” 1 under Al tive 3 by SOVs, with the
exception nl r\:feraﬂce to rejocted aiternatives presented in the MIS, only a single referenca to
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“single-oceupant vehicles,” “single-cccupancy vehicles,” andlor “SOVs" can be found therein
(i.e., The Express Lane Facilty would be continuously monitored. During peak periods of
congestion, monitoring would be used to adjust toll amounts to ensure that all user groups [ie.,
HOVS, buses, and single-occupancy vahicles] of lho Express Lanes experience freeflow
conditions with less tion and more th hput per lane than the GF lanes. The Express
Lanes provide an option to users to obtain increasad reliability in travel time,” p. 2-11). The tamm
"SOV® s nat even defined in Appendix G (Acronyms) in the DEIR/S. Because of its potentially
broad reaching ramifications to not enly the environmenta! analysis bul to public perception, this
lack of reference appears more than an oversight but disingenuous (eg. an intentional
withhalding of crifical information) and obfuscate the precise nature of the proposed action and
OCTA's infent

MNumerous decuments critizal to an understanding of the proposed action and upon which the
Lead Agency’s analysis and preliminary conclusion (in the DEIR/S) appears to have been
derived have not been mcluﬂed therein and, in seme instances, their existence not
ackr or, if ack d in such a way &s to derive the affected public of
the ability to review and consider those documents. For example, the DEIR/S table of contente
identifies 18 "appendices” {p. i) however, the following key documents are nol included
therein: (1) “Traffic Study — San Diego Fraaway {1405} Improvement Project SR-73 to 1-605,
Orange and Los Angeles Counties” (Caltrans, May 2011) (2) (2) "Community Impact
Assessment — San Diego Freeway (I-405) Improvement Project SR-73 to 1805, Orange and
Los Angeles Counlies” (Caltrans, August 2011) (CIAY (3) “Noise Study Report — San Diego
Freeway (1-405) Improvement Pm,ecr SR-73 to 1-605, Orange and Los Angeles Counties”

405) Improvement Project SR-73 to -805, Orange and Los Angeles Counties’ (Caltrans,

(Caltrans, June 2011} (NSR); {4) "Noize Abatement Decision Repaort — San Diega Freaway (1 > 221

September 2011) (NADR), () “Initial Site Assessment |-805, Orange and Los Angeles
Counties” (Caltrans, March 2011J (ISA); (8) "Relocation Impact Memorandum = San Diego
Freaway (1-405) improvement Project SR-73 to 1605, Orange and Los Angeles Counties”
(Caltrans, February 2011) (RIMy; (7) "Air Quality Report - San Diego Freeway (1-405)
Improvement Project SR-73 to 1-805, Orange and Los Angeles Counties”™ (Caltrans, May 2011)
(AQR); and (8) "Visual Impact Assessment — San Diego Freeway (1-4035) improvement Project
SR-73 to 1-605, Orange and Los Angeles Ceunties’ (Calirans, May 2011) (VIA). Much of UIU
information presented in the DEIR/S, includng its listed "appendices,” appears to be based on
the more thorough analyses presented in these “missing” documents. It is the Cily's belief that
the above referenced documents were not widely disseminated and where not included in the
information packeis that were provided to local libraries.

One of the City's expressed concerns relales to the anticipated relocation of the existing
soundwall in the vicinity of Almond Avenue in Seal Beach. The DEIRSS is so vague in detail,
although its relocation can be deciphered through a close examination of ulility drawings
(differentiating between “Existing RAW" and "Proposed RW,” Appendix K, Utlity U-24 and 2-25),
with regards to each alternative, there is no explicit d ion of the D "s intent.
Leaving its details o speculation, the Lead Agency states: "“Numerous soundwalls within the
corridor would be replaced lo accommedate the widened paving. In some inctances, retaining
walls would ba placed below these walls, although these retaning walls are anficipated to be
less than 5 ft in height A new wall would then be constructed on top of the retaining wall

section. [1] Alternative 1: 17 new soundwalls, 8 exisling soundwails would be at a
greater height, 14 existng soundwalls would be repla\.ed in-kind, and 6 soundwalls would be
provided for gap closure {i.€., to account for | of embank ve 2: 15 new

soundwalls, 5 existing soundwalis would be replaced at a greater hulght 20 existing soundwalls
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would be replaced in-kind, and 7 soundwalls would be provided for gap closure (i e, to account
for removal of embankment). [3] Allernative 3. 16 new souncwalls, § existing soundwalls would
be replaced at a greater height, 23 exisling would be replaced in-kind, and 7
soundwalls would be provided fer gap closure {i.e., to account for removal of embankment)’
(DEIR/S, p. 3.1.7-31). As a result of this lack of reasonabie disclosure, City residents and
businesses are unable to clearly ascerain the precise nature of the proposed improvements
and formulate meaningful comments on the DEIR/S.

The DEIR/S notes that “[vjisval impacts related to ulility relocations would be minar, and in
some areas would improve because some utilities would be relocated within bridge structures or
underground; however, relocation of utility lines would have little impect on visual quality
because existing views would, for the most pari, remain mchanged [eiupfldss added) {p

1.7-32). The terms “little |mpac1 (in the context of a
th-eshold} and “for the most pant” (in the context of those Iccatmns where vsual quality is
anlicipated to change) are left undefined bul suggest that impacts wil, in fact, occur and, in
some instances, the resulting changes weuld be considered adverse,

Unless underground at the full and complete expense of the Department, it is further the City's
believe thal relocation of the existing soundwall near Almond Avenue will predicate the need (o
relocate the existing overhead utility lines now situated betwsen the northern edge of the
existing dwall and the th edge of p t along Almond Avenue. The potential
relecation of those utilities is not, however, addressed in the DEIR/S. Similarly, the Department
does not indicate the party or parties that would be responsible for that relecation and whether
any costz would be passed along to the utility’s ratepayers, would be incurred by individual
property owners, or would be borme by the Lead Agency as a project-related cost

In addltlon evidence suggests that other information that may be critical to assessing

ility™ angd iuating the f ive merits of project altermatives has nol baen included
in the DEIRIS =nclfnr i I:emg withheld by the OCTA so as o prevent affected stakehalders from
submitting pon. For 2s indicated in correspondence from Wiliam
Kemgion, OCTA's CEO to OCTA's Highway Comm.‘tae (Subjact: Report on Phase || Feasibility
Study — Traffic and Revenue Analysis for the San Dicgo Freeway [Interstate 408] Improvement
Project Between Costa Mesa Freeway [Siate Route 55] and San Gabriel River Freeway
[Interstate 505]i, dated April 18, 2011, the CEC stated that OCTA "Staft is recommending
further sludy to lock al a more thorough represcmalion and distribwtion of the value of time cn

QCTAM travel demand model, effects of a dynamic tolling structure, and financial mechanisms
to leverage addilional funding, including private funding, to advance the project” {emphasis
added) (p. 3).

Because the DEIR/S containe no information concerning the “value of nme on traffic” ardlor
“travel time savings,” it is nol possible to on any bysis, cor L or
used in the derivation of lhat infermation. Although the City would generajly wugurt plans
reduce the lime that motorists spend in congested traffic (whether on the freeway or other
arferials), avalable scientific information suggests that those indices do not have merit in
ﬁssesqmg Iran-mﬂa'lan investment. As indicated in the World Bank's “Beyend Travel Time
E ded F k for E ing Urban Transport Projects™ (2011) (see
Qachmenl E; Rebert Cervero notes that “fijn cong:ested fast-growing cities with & pant-up
demand for mobility, unchecked sprawl, and gly high induced-d
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travetime savings is likely a poar measure of welfare benefits from transporl interventions,
policy changes, and capital investments” (p. 28).

In addition, although a detailed “Expression of Interest in Tolling Authority was submitted to

FHWA [by OCTA] in July 2010° (p. 1-18), a copy of that document is neither included in the

DEIR/S nor available for review on OCTA's website. It is Bkely that the information contained

therein has substantive bearing on the public's understanding of important physical and

operational characteristics of Altemative 3. Because it sets in molion certain legls.atlve or
f i

Jegulatury actions, its omission only serves lo rei public ol
and non-disch , the likely presence of inconsistencies between that application
and the project's environm docl 1, and possible evidence of a pre-determination

cancerning the Lead Agency's identification of Ihe 'pra!erled project.”

Similarly, with respect to “approval for modified accass report to the Interstale system,” the
DEIR/S states that “[t]he Draft medified access report has been submitted to FHWA for review
and camment” (Table 2-2, p 2-51). As with the "Expression of Interest” it is likely that the
information ¢ i therein has ial bearing on the public's understanding of the
proposed action. Puhllc review [during the CEQA/MEPA process) & critical to ensure
consistency between that applcation and the project's environmental documentation,
damenstrate objectivity with regards to the manner in which the three buld alternatives have
been examined, and to demonstrate the absence of any predetermination

514 Lack of Ohjectivity

CEQA requires that decisions be infermad and balanced (14 CCR 15003j]). The couri has
roted that “the ultimate decision of whethar to approve a project, be that decision right or wiong,
is a nullity if based upon an EIR that does not provide the decision-makers, and the public, with
the information about the project that is required by CEQA" (Santiago County Water District v.
County of Orange, 1981) and "cnly through an accurate view of the project may the public and
interested parfies and public agencies balance the proposed project's benefits against its
environmental cost, consider appropriate miigation measures, assess the advantages of
terminating the proposal and properly weigh other alternatives” (City of Santee v. County of San
Diego, 1989). “If a final EIR does not “acequalely apprise afl interested parties of the true scope
of the project for inteligent weighing of the envircnmental consequences of the project)’
informed decisionmaking cannot occur under CEQA and the final EIR is inadeguate as a matter
of law” (City of San Diego v. Board of Trustees of the Califoinia State University, 2011, quoting
Cily of Santee v. County of San Diego).

in Sierra Club v. Froehike (1887), the federal court noted that because "NEPA is concerned with
accurate and informed decisionmaking as a general matter], ajn environmental repon that
erroneously depicls positive environmental consequences pnses as s‘gnr[n:ant an obﬂacle to
informed decisienmakingas one that inadequately 88 X

The DEIR/S fails to meet the standard of a “balanced” assessment. For example, for the
apparent purpose of promoting the proposed aclion, with regards 1o the No Build Alternative, the
Lead Agency alleges that “[tjhis alternative would be inconsistent with many regional and local
planning goals and policies. The No Build Altemative, therefore, could result in adverse impacts
related to land use” (DEIR/S, p. 3.1.1-20). Cenversely, the Lead Agency fails to acknowledge
that the No Build Alternative, as leasl o the degree that it does nof promote new lane-mies over
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other transportation options and does nol incenlivize SOV trips, might also be consistent with
ather “regional and local planning goals and policies.

The DEIR/S further notes that *[dluring construction of the build akternatives, motorists and
emergency service providers can expect to experience typical construction-related temporary
changes in access, with intermittent delays on 1-405 and adjacent local roadways” (p. 3.1.5-13).
Although no “construction-related” impacts are associated with lhe No Build Alternative.

The Lead Agency seeks to assert that, under the No Build Altemative, “congestion” will remain a
problem but, under any of the build akematives, “congestion” will be eliminated or substantially
reduced. The DEIR/S, however, notes that none of the build alternatives "will totally alleviate
congestion” (Traffic Study, p. ES-4). In what only appears to be an attempt to instill fear in
readers toward a build option, the Lead Agency allages thal "[e)mergency response limes may
increase under the No Build Alternative due to a projected increase in future raffic volumes and
a corresponding increase in raffic congestion” (p. 3.1.5-11) but, absent any supporting analysua

‘any of the three build alternatives. . .could result in imp I times” ph
added) (Ibid.}.

As indicated in Appendix A {CEQA Ghel:krsl) with regards lo whether the proposed action
watld filmpair imp of or phy ly interfere with an adepted emergency rasponse
plan or emergency evacuation plan” fp &), the Lead Agancy concludes that the resulting impact
15 “less than significant with mitigation,” Since no lsj ive analysis of gency response
impacts is presented in Table S-1 (Project Impact Summary Table} (p. S-18), the CEQA
checklist, y lable, and ponding DEIR/S text appear internally incensistent.

The most glaring sxample of the document’s lack of objeclivity is the allegation that “[rlegienal
operational emissions would result in a beneficial impact under the build akematives” (AQR, p.
1). Although information presented by the City refutes that conclusion, this statement is
presented as i it was an uncentested fact. While required under the State CEQA Guidelines,
the Lead Agency fails to identify this assertion @s either an “area of controversy” or an "issue lo
be resslved” (14 CCR 15123(h).

5.15 Evid of Pred ination

As indicated in Section 15003 of the State CEQA Guidelines: “The purpose of CEQA is nct to
generate paper, bul to compal government at all levels to make decisions with environmental
consequences in mind.” The California Supreame Court, in Laurel Heighls Improvement
Association v. Regents of the Unlv, ef California (1988), ruled that “[a] fundamental purpose of
an EIR is to provide deci L with infc they can use in decicing whether to
approve a proposed praject, not to inform them of the environmental effects of projects that they
have already approved. If post approval emvironmental review were allowed, EIRs would likely
become nathing mere than post hoc raticnalizations to support action already laken. We have
expressly condemned this use of EIRs " That same “post hoc rationalization” is apparent herein.

In Concemed Citizens of Costa Mesa v. 32nd District Agriculiural Association (19285), the court
emphasized the critical role of Ilnkmg government deCJSlnnn'-alung w1=h public participation.
*CEQA compels an inferactive p it of limpacts and responsive
project modifications which must be genmne. it must be open to the public, premised upen a full
and meaningful disclosure of the scope, purposes and effect of a consistently described project,
with flaxibility to respond to unforeseen insights that emerge from the process {Citation]. In
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shorl, & project must be open for public discussion and subject to agency modification during
the CEQA process [Citation]. This process helps demonstrate o the public that the agercy has
in fact analyzed and considered the environmental implications of its action.”

Under NEPA, “[a]fter publication of the Notice of Intent, the lead agencies, in cooperation with
the applicant {if not a lead agency), will begin a scoping process which may take into account
any planning work already accomplished, in accordance with 23 CFR 450212 or 450.318. The
scoping process will be used to identify the purpose and need, the range of alternatives and
impacts, and the significant issues fo be addressed in the EIS and lo achieve the other
objectives of 40 CFR 1501.7° (23 C.F.R. 771.123[b]) (see also 23 CFR. 771.111[h][2][vil)).
Alternatives considered in the NEPA process for an EIS (23 U.5.C. 138) must arise from a
process where the public and agencies have an opportunity for input in the identification of the
range of allematives considered. As specified, publication of the NOI is intended to initiate a
scoping process through which alternatives are identified.  In addiion, as indicated in
"SAFETEA-LU Enviranmental Review Process, Final Guidance” (Public Law 108-59 [November
15, 20061} "As early as practicable, the lead ies must give participating agencies and the
public the chance to become invelved in defining the range of alternatives® (Question 37).

Although the NOI was released on August 28, 2009, the range of alternatives which were to be
examined in the DEIR/S had already been determined. As indicated in correspondence from
William Kempton, OCTA’s CEO to OCTA's Highway Commitiee (Subject: Update on Project
Afternatives for the San Diego Freeway [Interstate 405] Improvement Project), dated August 26,
2008, “[o]n January 26, 2008, the Oranges County Transporation Authority (OCTA) Beard of
Directors (Board) appreved staff's recommendation to consider four allernatives, Altemative
proposes to add one general purpose lane in each direction, and Alternative 2 proposes to add
two general purpose lanes in each direction. Alternative 3, the high-occupancy toll (HOT) lanes
alternative, would add one general purpose lane and one HOT lane in each direclion; converting
the existing high-occupancy vehicle lane to a HOT lane would result in a total of twe HOT lanss
in each direction of Interstate 405. From here forward, this alternative will be referred to as the
Express Lanes allemnative. Alternative 4 would identify improvements related to adding one
general purpose lane in each dwechon that match the currently available funding” (p. 1). With
the fon of Al tive 4 (designed to “match the cumrently avaitable funding”), none of the
alternalives have changed and no additicnal alternatives have been inciuded in the Lead
Agency's analysis. As a resuli, even before the DEIR/S was released, it is evident that critical
decisions (2.9, exclusion of any subsequently identified alternatives from meaningful
consideration) and key determinations had already been made about the proposed action.

As specified in the FHWA's “Safe, Accountable, Flexible, Efficient Transperiation Equity Act: A
Legacy for Users (SAFETEA-LU), Cpportunities for State and Other Qualifying Agencies to
Gain Authority to Toll Facilities Censtructed Using Federal Funds,” as issued on January 6,
2006, “[a] public authority that wants to request tolling or pricing autherity, or funding, is asked to
submit an Expression of Interest o the Toliing and Pricing Team in care of the FHWA Oifice of
Operations in Washington, D.C." The DEIR/S states that “an Expression of Interest in Telling
Authority was submitted to FHWA in July 2010, which is currently being reviewed" (emphasis
added| (p. 1-19)  Since that document has not be inchuded in the DEIRSS, it is nof possible to
what ts are o ined therein, to what exlend such submittal constitutes a
pre-determination on the part of any public agency, or the relevancy of that document to
proposed action. The OCTA's submission of an "Exprassion of Interest” does, however,
constilutes a formal request for tolling or pricing autherity for the [-405 Freeway and constilutes
evidence of a possible pre-determination (prier to the completion of the CEAQINEPA process)

July 2012 San Diego Freeway Improvement Project
Pages 142 City of Seal Baach

228

229

GL14 Continued

Drafl Envirenmental Impact Report [ Statement
SCH M. 200901001

of a particular course of action. The City, therefore, requesls that a copy of that document be
included in the Lead Agency’s wrilten response to these comments,

As further specified in the FHWA's “Safe, Accountable, Flexible, Efficent Transportation Equity
Act: A Legacy for Users (SAFETEA-LU), Opportunitias for State and Other Qualifying Agencies
te Gain Authority to Toll Facilities Constructed Using Federal Funds,” an application for to[ling
authority shall include *{a] description of how, if at all, any private entities are involved either in
the up-frant cests to enact toling, or the cost sharing or debt retirement associated with
revenues.” Although the application was d prior 1o the of the DEIR/S, absent
from the DEIR/S are any statements concerning “how, if any ali, any private entilies are
Iwvolved® or are likely to be involved “in the up-front costs to enact tolling, or the cost sharing or
deb! retirement associzted with revenues.” Since it might result in additional undisclosed
impacts, the planned or potential implementation of a “public-private parinership” (P3), including
consideration of a “design-builc™ agreement, likely constilutes a critical (but undisclosed)
component of the proposed action.

In additicn, as indicated in the RIM, included in the CIA, in a memorandum from Calirans’
Robert Enriquez {Branch Chief, Righl of Way Utilities, Local Programs) to Smita Deshpande
{Environmental Branch Chief), Ahmad Hindiyeh (Project Manager), and Maithew Cugini
{Enginaering Manager), as published on State letterhead and dated February 14, 2011, the
Department stated: °|t has been determined there is no significant impact to owners, tenants,
businesses, or persons in pessession of real property to be acquired who would qualify for
relocation assistance benefits or entilements under the Uniform Relocation Assistance and
Real Propery Act of 1970, as amendead” (emphasis added)

6.0 CEQA/NEPA COMPLIANCE

6.1 CEQA Compliance

As stpulated under CEQA: “An EIR must include a description of the physical environmental
conditions in the vicinity of the project, as they exist at the time the notice of preparation is
published, or if no notice of preparation is published, at the Hime environmental analysis is
commenced, from both a local and regional perspective. This environmental setting will normally
constitute the baseline physical conditions by which a lead agency determines whether an
impact is significant” (14 CCR 15125[a)).

In Commurities for a Befter Environment v. South Coast Alr Quality Management District
(2010}, the court states that “[n]either CEQA nor the CEQA Guidelines mandates a uniform,
inflaxible rule for datermination of the existing conditions baseline. Rather, an agency enjoys the
disaration to decide, in the first instance, exactly how the exisling physical conditions without the
project can most reslistically be measured, subject to review, as with alk CEQA factual
determinations, for support by substantial evidence.” In Madera Oversight Coalition v. County
of Madera (2011}, the court added that “a basefine. . .must reflect existing physical conditions”
and "lead agencies do not have the discretion to adept a baseline that uses conditions predicted
to occur an a date sub t to the certifi of the EIR." However, in Pfeiffer v. City of
Sunnyvale City Council (2011), the court found that "appeliants contention that a traffic baseline
is lmited to exisling condilions lacks mert because. . the California Supreme Count has
instructed that predicted conditions may serve as an adequate bassline where environmental
conditions vary.” Based on these somewhat contradictery rulings, a clear understanding of what
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constitutes the project’s “baseline” is important since it serves as the basis for assessing the
physical changes to the environment predicated by the proposed action.

The Lead Agency states that the “existing condition” (i.e., baseline) includes "Preject EA
0J440K, which would provide continuous ingress and egress from the HOV lanes on the entire
length of 1-405 in Orange County” ($-10). However, a wide range of other “baseline” conditions
are alzo represented in the DEIRYS. As evidence of an inconsistent "baseline” condition:

(1) “The existing condition is the 'CEQA Baseline' condition” (p. 4-28).

(2) The Traffic Study defines the “baseline” as the "No Project Aliemnative,” inclusive of the
WCC (i.e., "No Build (Baseline} Alternalive Analysis. The No Build Alternative assumes
that no improvements have been made to 1-405 with the exception of improvemenls
related to the West County Connectors Project, as described in Section 1 of this report.
The following analysis is based on the assumption that 1-405 general purpose lanes,
HOV lanes, ramps, and distributs ics are identical to the Existing
Condition geometrics,” p. 2-41},

(3} The traffic section defines the “baseline” as Year 2009 frafiic conditions (i.e., "Existing
(CEQA Baselineg) Traffic Conditions — Year 2009" 3.1.6-2),

(4) The air quality analysis defines the "baseline” as "no additional lanes or interchange
improvements” {i.e., “The Project Baseline conditions under the Mo Build Alternative
would provide ro additional lanes or interchange improvements to the 1-405 corridor,” p.
3.2.6-50).

(5) The ClIA defines the “baseline” as "no additional lane or interchange improvements,”
except for the WCC and the "Costa Mesa Freeway Improvements” (i.e., The No Build
Altemative provides a “baseline” for comparing impacts associated with the build
alternatives. The baseline conditions under the No Build Alternative would provide no
additional lanes or inferchange improvemenis to the 1-405 corridor. The project area
would continue o operate with no additional imp 1ts with the ption that the
two earier committed projects (SR-22 Wast County Connectors [WCC] Project and the
Costa Mesa Freeway [SR-55] Imprevemants would ba implemented),” p. 8-2).

As a result, it is not possible to know what the “baseline” conditions are, in fact, purported to be.
Absence a clear and consistent descriplion of the i line, it is not ible to
accurately characterize the potential impacts attributable to the analyzed alternatives.

In addition, throughout these comments, the City has sought to raise numerous CEQA
compliance issues. For brevity, those issues are not again presented herein. There non-
inclusion under this heading is not. however, intended to suggest that no CEQA compliance
issues have been identified as a result of the City's independent review of the DEIR/S.

6.2 NEPA Compliance

As indicated in the |-710 Corridor DEIR/S: “Per Federal statute, unless otherwise excepted, all
Interstate highways must be toll-free. However, current exceptions relating to talling of Interstate
highways include Value Pricing Pilot Program; Express Lanes Demonstration Project; the
Interstate Systemn Reconstruction and Rehabilitation Pilot Program, and the Interstate System
Construction Toll Pilot Program. Should Alternative 8C [tolling alternative] be selected as the
preferrad altemative, tolling would be implemented pursuant to one of these exceptions” (pp.
ES-11 and 12). Assuming “federal statute” applies equally to the 1-405 and I-705 Freeways and
that both roadways are part of the same “Interstate highway” system,” it can be assumed that
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the same prohibilions and exceptions apply equally to both projects. Absent from the DEIR/S is

any discussion of those four opticns. If so prohibited, the Lead Agency needs to inform

stakeholders how federal authorization will be obtains so that the accompanying siatute and
ns can be ind dently ined 1o determine both relevancy and eligibility.

As indicated in the FHWA's “Congestion Pricing and NEPA: Erwironmental Benefits and
Censiderations” (November 2008). “A major challenge of on pricing is d the
level of public involvement Public opposition poses a significant risk to he Inplemzntatlon of
congestion pricing, o it is important that the public and elzcied officials, who may have their
own reservations about congestion pricing, discuss the polential for pricing early in the NEPA
process.” The FHWA further notes that ‘transporiation agencies should censider pricing during
the planning stage of project development, before projects begin to go through the NEPA
process. If this is not pessible, it would be prudent to introduce prising when detarmining the
project's purpose and need, to help identify any appropriate pricing and managsd-lane
lechriques. Since prizing and managed-lane techniques often encourage higher occupancy in
vehicles, framing the purpose of a project in ferms of passenger volume as opposed to vehicle
volumg can alse open the discussion for pricing mechanisms. Alternatively, the project's
purpose could be identified as raducing passenger delay or varability of travel times” (emphasis
added).

As indicated in the American Assoclation of State Highway and Transporiation Officials
(AASHTO) “Practitioner's Handbook: Managing the NEPA Process for Tell Lanes and Toll
Roads" (July 2008} “The fundamental NEPA requirements for a toll road project are no different
from those applicable to any other project. But the introduction of tolling concepts into a NEPA
study creates a series of new issues that give rise to new challenges for project teams. Many of
thesa issues relate to the interplay betwsan the NEPA process and other decision-making
arenas, such asz the transperiation planning process, which precedes NEPA, and tha financing
and precurement process, which may overlap with or follow NEFA”™ {p. Z). As further indicated
by the AASHTO. “The evaluation of tolled al tives requires consi ion of the effect of
tolling on low income wsers cof the transportation network. This analysis is needed in arder to

satisfy the recui of the Envi Justice crder {E.O. 12888), which
requires cansideration of a federal action's pote'mal for 'disproportionately high and adverse’
effects on minority and low-income populations. Methadol for consicering a project's

potential effects on lov-income users are continuing to evolve, and should be considered on a
project-by-project basis. Depending on the results of the impacts analysis, it may aJso n
appropriate to consi otential measures for mitigating the effect olli Ty
users” {emphasis added) (p. §).

Envi tal justice ations were nol addressed in the DEIR/S {i.e., “Build allematives
would not result in environmental justice impacts,” p. 3.1.1-30). With regards to potential
ervironmental justice impacts asscciated with the proposed aclion, the Lead Agency states that
there are "none” (CIA, Table §-1, p. S5-4).

Taliing has the potential to affect traffic volumes and, thus, has the potential to affect impacts
that are directly dependent on traffic volumes. These lypes of impacts generally include air
quality. noise, and traffic congestion on existing roads. For example, an impertant issue whan
considering a tolled alternative is the potential for the toll to divert traffic to alternative routes.
One possible approach is 1o present data (level of service, traffic volumes, etc.) at selected

points on the local road network, in addition to p ting traffic data showing operations on the
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tofl road itself. If tol-relaled diversions would necessitate improvements to other roads, those transportation system grows increasingly unreliable, the state will become less atiractive to
issucs also should be considered” (Ibid.). businesses, residents, and lourists, exacerbaling cur revenue problems at a lime when we can

lzast afford it Preserving these systems is an essential investment” (p. 3-4). "Every pleca of
in addition, throughout these comments, the City has scught to raise numercus NEPA fransportation infrastructure has an expecled service fife, but these components only will
compliance issues. For brevity, those issues are not again preserted herein. There nen- achieve their expected ifa span when they are properly maintained. By faifing to invest in
inclusion under this heading is not, however, intended to suggest that no NEPA compliance preserving these expensive assets, we fail to fully benefit from the initial investment that
issues have been identified 25 a result of the City's independent review of the DEIR/S, taxpayers make. . Unfortunately, deferred maintenance because of funding shortfalls has

caused many elements of the transportation system to fall into poor condition, and they row
7.0 ADDITIONAL ALTERNATIVES require expensive reconstruction to bring them back to acceptable operating conditions” (p. 3-8}

The CTC Needs Assassment demonsirates that the State does not have sufficient resourcas or

Under the mandate of Measures MMZ, OCTA shall seek to “make best use of avaitable freeway :
revenues to fund all its transportation needs. As a result, prudent fiscal management would

property”™ (M M2j. Any discussion of a ble range of alternatives, thercfore, nee. d all its t s K
to be premised on dafining “best use.” The City posits that “vehicle throughpul® and ‘relative suggest that priositization of funding allocation is. nesded.  Arguably, the preservation and
speed” are neither the appropriate nor enly yardsticks against which “best use” can be dsfined. 233 maintenance (i.e., preventive maintenance, rehabilitation and recenstruction, and regulatory

of existing 1 rial ture and i s in public transit (including
transpertation demand managemanl} should receive a higher priority that nen-critical new
project development (system expansion}, Since the manner in which a question is pesited both
leads to and iimiis the range of answers presented, the question that should be asked with
regards to the proposed action is not "now many and what type of new lanes should be added 235
to the 1-405 freeway” but "how should up to $5.8 billion in public funds be expended to maximize
fransportation-related and other societal benefits 7

Absent from the project's declared P&N and Lead Agency established cbjsclive is any reference
to Measures MIMZ. As such, the Lead Agency cannct fimit and the DEIR/S cannot be bound to
only thoze altematives that can be argued as furthering the advancement of those actions
identified by the voters of Orange County. CEQA and NEPA requires that the State and federal
lead agencies acl independently and select a range of altarnatives that further the objectives of
CEQA and NEPA and not solely the seif-formulated objectives of the project proponent.

Even if the funding for the proposed actien is linked, in whole or in part, to Measures MM2, at Addtwnal'y. it is “Oiﬁd that the P"OPDW action is neither included in Caltrans’ "2010
the June 25, 2012 of the OCTA Beard of Directors, “OCTA attorney Ken Smart said that Interregional T tion imp 1t Program’ (February 12, 2010) (2010 ITIP) nor does it
Measure M can be amended as long a5 the entire OCTA board, as well as the tax payer respond to the objectives and system p"ﬂ"“les cutlned in Caltrans’ “Interregional Transportation
committee, has a fwo thirds vote” {Molina, Alejandra, Orange County Register, Streetcars, 405 Strategic Plan: A Plan to Guide Development of the Interregional Transpartation System’ (June
Widening: Adjusting Measure M, July 3, 2012). As such, "best use” and not available funding 1998) (1998 ITSP). That document serves to consolidate and communicale key elements of the
constitutes the factual bases for the formulation of a reasonable range of project alternatives. State’s ongoing short-range and long-range planning and serves as a counterpart to the

"Regional Transportation Plans® prepared by the Stale's 43 regional transpeortation planning
agencies. The six key objectives of the 2008 ITSP include: (1) Complete a trunk system of
higher {usually (] ¥ (2) Connect all urbanized areas, major
metropolitan centers, and gateways lo the freeway and expressway system to ensure a
complete Statewide system for the highest volume and most critical trip movements; {3) Ensure
a dependable level of senvice for movement into and through majer gateways of Stalewide
significance and ensurc ivity 1o key i transfer faciliies, seaports, air cargo
terminals, and freighl distribution facilities; (4) Connect urbanizing centers and high growth
areas to the trunk system to ensure future connactivity, mokbility, and access for the Stale's
expanding population; (5} Link rural and smaller urban centers to the trunk system, and (8}
Implement an intercity passenger ral program (including interregional commuter rail) that
complies with federal and State laws, improves service reliability, decreazes running times, and
reduces the per passenger operating subsidy.

It is not the City's intent to discourage the investment of public funds benefiting the residents

and business community within Seal Beach, Crange County, or the SCAG region. These,

however, are fugal times where both individual households and government alike need to

diligently cansider discretionary spending and optimize the public’s retums on expended funds.

In defining the project’s “objectives” only in terme of investment in new lane-miles on the |-4

Freeway, the Lead Agency never presents the more significant and more varied geals of

cptimizing public investment in transportation facilities and opti ion of system perf i 234
thus leading tc a broader examination of a wider range of altermnatives.

As incicated in the CTC Needs Assessment, “California’s transportation system is in jeopardy.
Qur aging infrastructure includes roads, highways, bridges, pubhc transit vehicles and facilties,
passenger and freight rail, airponts, harbers, and international ports of entry. Streels and
highways carry huge amounts of traffic, and they absorb continual wear from heavy trucks and
other vehicles. Other franspartation infrastruciure is called upon to satisfy increasing demands
for public transit and to move people and goods by air and sea, along rall lines, and across
borders at United States ports of entry. Al the same time, the costs to preserve the
infrastructure that serves these needs are soanng, even though construction bids are lower than
they have been in years. Ongoing budget shortfalls have ferced agencies to defer maintenance,
leading to rcads and bridges that are in worse shape by the time they are rehabilitated.
Investments to preserve transportation systems simply have not kept pace with the demands on
them, and this underfunding has lad to the decay of one of Califomia’s greatest assets. As the

That segment of the 1-405 Freeway examined in the DEIR/S has neither been igentified as a
*high emphasis route” nor a “focused route” in the 1998 ITSP. In addition, the proposed action
has not been included on the "2010 ITIP Highway Project List” in the 201014TIP,

With regards to transit, the Lead Agency seeks to employ a "demand management” strategy
during censiruction in order to raduce construclion-term impacts.  As described in the RCS:
*This strategy involves promoting the use of public ransil, ride sharing and variable work hours
to reduce the amount of traffic using the freeway and roadways in and around construction
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zone. Through the public awareness campaign, large employere will be urged to consider
staggered working hours and encourage their employees to use the OCTA transit systern and
rideshare resources which includes six park-and-ride lots along the |-405 corridor. Incentive
programs such as free Iransit tickets and free/discounted merchant coupons for rideshare
participants could be used to attract participants” (RCS, p. 24; TDM, p. 14).

Unless merely a token effort presented solely to give stakehclders the impression that such a
"strategy” could produce tangible results, witheut any realistic expectations cn the part of either
the Department or OCTA that such aclivities could reduce fraffic, it is regreftably that this
program is nct presented as part of a long-term, multi-faceted effort to reduce congestion. i
“demand management” aclually works, then it must be part of the Lead Agency's arsenal to
addrass not only temporary but also on-going congestion ssues. As a result, the Depariment
should document io what extend a “demand management strategy” may aid in reducing
cangestion during consiruction and more broadly apply thal or a expanded stralegy as an
altamative to the proposed action.

7.1 System Management Alternative

As perceived by the City, cne of the major short-coming of the proposed action is #ts singular
focus on freeway widening (to the detriment of all other transportation system and management
alternatives), As oullined in 8 memorandum from Joan Sollenberger, Chief, Division of
Transportation Planning and Cindy Mckim, Chiefl Financial Officer to Chair and Commissioners
(Subject; Repert on Corridor System Management Plans), dated February 18, 2009, Calirans’
emphasizes “the importance of CSMPs [comidor system management plans] in res!onngj

mobility to Calfornia and sustaining mobility gains” {p. 1) As specified therein:

Corridor System Management Plans (CSMPs) are plans to comprehensively manage
and operate urban transportation corridors across jurisdictions and modes. The plans
include all major transportation elements in the cerridor, such as freeways, major
parallel jocal arerals, and transit and rail. The goal is to maximize total corridor
productivity and perfermance by providing the highest suglained throughput of people
and freight, while considering all carridor elements. . . The plans are supportive and
complementary to meeting the goals and objectives of the Calfornia Regional
Blueprint efforts, compliance with Assembly Eill (AB) 32 and Senate Bill (SB) 375 to
reduce greenhouse gas emissions, and of the Smart Mobility Framework. The plans
will restore and sustain mebility while improving the environment by encouraging
smart land use developmenl, compact housing, and increased modal trips
(Attachment, p. 1),

The importance of CSMPs to improve and sustain California’s mobility can not be

[ The plans are the way the California Department of Transporation
Deparment), with _regional and 1 nars must plan_for_corri

management and operations now and in the future. The plans are based upon the
concepts presented in the Department's Transportation Managemeant System {TMS)

Master Plan that was requmeo by the Califcrnia Slate Lequslature in 2004, These

concepts and this app h are the foundation of the transp t of the
Governor's Strategic Growth Plan (SGP). This approach mll restore productivity to
the State's P ion syslem, imp cermdor throughput, improve travel fime

reliability acress all coridor elements and ensure economic growth. The SGP is
parformance-based and outcome-driven. It targets a signficant decrease in traffic
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congestion below today’'s levels. This will occur even while accommodating growth in
poputation and the economy over the decade wih comprehensive system
managament.

The Department and its regional and local ize that addressing
congestion requires a multi-pronged approach, refegged to_as system management.
The appreach includes: adding new capacity, mainfaining its infrastructure, investing
in and encouraging the use of alternative modes (such as fransit and rail),
encouraging smarl land use, fransportation management systems, incident

t, and other sirab System management can significantly improve
productivity of &l slements of thu lmnsp'.:l"larcn comidor, improving iravel tmes and
reliability for all fravelers™ (emphasis added) (Atachment, pp. 2 and 3).

It is evident that a CSMP would allow for the attainment of the P&N and project objective, while
concurrently focusing on the transportation system as a whele rather than as disconnected and
urrelated parts. While the proposed action coud become a compoenent of a broader system
management strategy, it cannct be presented as the only available solution to reduce
cangestion

7.2 Other Corridor Alternatives

As described in the FHWA's “Guidance on Using Cerridor and Subarea Planning to Inform
NEPA" (Aprit 5, 2011):

States, mefropolitan planning organizations {MPOs), and lecal govemments have
primary raspansibility for iransportation planning. The transportation planning process
required by 23 U.S.C. §§ 134 ana 135 .gnd 4°U 5.C. §§ 5303-5308 se's the stage for
future d pment of o Fi liy-funded highway and transil
projects criginate in the sfatewide and melmpul tan ftransporation  planning
processes. Corridor and subarea plans are conceptual level planning sludies, which
focus on a particular corridor or region and can help aeterm:na where thare is a
transportation need. The rtal go g the use of corridor and
subarea studies identify pruducts fram lms type of piannlng that may be usecd to
inform NEPA, inciuding, the purpese and need or goals and objsciives statement(s);
the general travel corridor andfor general mede(s) definitions; the preliminary
screening of altematives and elimination of unreasonable alternatives, the basic
description of the environmental setting; and/or the preliminary identification of
environmental impacts and environmental mitigation. A State, MPO, or public
transportation operator may undertake a multimodal, systems-level corridor or
subarea planning study as part of the statewide and metropaitan transportation
planning process, The results or cecisions of this study may be used as part of the
overall project development pracess consistent with NEPA and FHWA regulations.
Qften, since it happens later in the project development process, the environmental

analysis done io meet NEPA requ 1_fransportation projects
disconnested from the planning process. This may resultin planning decsions being

overlooked or disregarded under NEPA, When decisions are revisited, it can lead to
misapprehension, duplication of wark, added expense, or confusion for stakeholders.

Corridor and sub: plans arz tual level planning studies, which focus on a
particular corridor or region and can help determine where there is a transportation
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e

need. . .more detail than area-wide or regional plans. Subarea studies are similar to
corndor studies, with the distinction that a subarea study generally addresses mere of
the total planning context and the breader transportation network for the area
(emphasis added) (pp. i and B).

As indicated in Caltrans’ RCR for the 1-205 Freeway, the “I-405 serves several purposes in
OrangailLos Angeles Counties. It is a bypass route to I-5. It is also an inter-county and intra-
regional roule which intersects two Interstate Routas (1-5 and 1-605) and five State Routes (SR-
133, SR-55, SR-73, S5R-39, and SR-22) in Orange Counly. It is a majer goods movement facility
into and out of Orange and Los Angeles Counties along with significant amount of recreational
and commuter trips” (p. 7). Under the heading “FederalState Functional Classification,” the
RCR further states that the:

1-405 is classified as an Interstate Facilty (P1P) throughout Orange Gounty. Following
are other designations which may affect planning andior operations on [-405.

Designation Limits

National Highway System (NHS) Entire length of 1-405

Subsystemn of Highway for the Movement Entire lenglh of 1-405
of Extra Legal Loads (SHELL}

National Network for STAA Trucks

12 Foot Wide Arterial System

Lifeline Route

Entire length of 1-405
Entire Length of 1-405
B.74/24.18 (SR-55 to L.A. Co. Line)

Altheugh never represented as such, the oniy segment of the |-4056 Freeway examined in the
DEIRS relates 1o the “lifeline route.” Other corridor aliernatives refate to: (1) that segment
identified as a “Interstate Facility (P1P) (i.e., the entire length of the 1-405 Freeway), (2) that
segment included in the “National Highway System’ (ie., the entire lfength of the 405
Freaway), (3) that segment included in the SHELL (i.e., the entire length of the 1-405 Freeway),
and/or (4) that segment included in the “12 Foot Wide Arterial System” {i.e., the entire tength of
the [-405 Freeway).

As has oceurred elsewhere in the State, Caltrans should examing the 1-405 Freeway, inciuding
that segment extending through Los Angeles County, as an ertire corridor and should ascerain
the full extend of improvements required thraughout that corridor in order to assess future year
conditions, improvement naeds, and funding priorities. |t would appear impossible to
successfully long-range tion planning “14-miles” (p. 2-20) or *15-miles”
{AQR, p. 51) or “16 miles” (p. 1-12) at a time with self-imposed blinders conceming what is
occurring or what should occur on the opposite ends of that shori-length section. Similarly, it is
difficull o envision how transporation planning can occur in the absence of a broader
dizcussion of other interrelated planning elements (e.g , land use).

In addition, as indicated in the FHWA's “Federal-Aid Highway Pragram Guidance on High
Occupancy Vehicle (HOV) Lanes® (August 2008}, “degradation” was defined as the following:
“The minimum average operating speed is defined at Section 165(d}(2)(A} as 45 miles per hour
{mph), for an HOV facility with a speed limit of 50 mph or grealer, and not more than 10 mph
below the speed limit for a faullly with a 5pead limit of less than 50 mph Secﬂon 168(d)(2)(B)
provides that an HOV facility is consid i if it fails to mai average
cperating speed 90 percent of the time over a consecuh\re 180-day permd during moming or
evening weekday peak hour periods (or both for a reversible facility)” (Chapter IV).
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As indicated in Cafirans’ “California HOV/Express Lane Business Plan 2009° (May 1£, 2009),
“nearly 50% of the HOV fanes in the state experience pericds of degradation in the peak hour
according to the federal definition — meaning that average speeds of 45 mph speed or lowar
have been measured maore than 10% of the time” (p. 9). As of July 2008, the existing HOV lane
system had 1,424 existing lane-miles and 124 lane-miles under construction.  Future expansion
of the network includes 268 programmed lane-miles and 874 proposed lane-miles planned
State and local agencies (p. 5). More than 700 lane-miles of HOV facilitie Calfornia are now
"degraded.” By focusing solely on a 16-mile freeway segment, the Lead Agency ignores the
broader problem the praposed action purperts to address

In addition, OCTALACMTA’s “Orange and Los Angeles Intercounty Transpertation Study —
Conceplual Altemalives Repert” (July 16, 2008) (OC/LA Intercounty Study) noted that Ta}
majority of the freeway segments in the OC/LA study area are forecast to operate at a poor level
of service during the AM and PM peak periods in the Year 2030. . Traffic congestion is already
a substaniial consiraint on mohbility for all freeways in the OC/LA study area. Forecasted
increases in traffic volumes, delay, and travel cemand for the Year 2030 condition will only
further exacerbale the pressure on the freeway netwerk serving Los Angeles and Orange
counties. In 2030, the majority of freeway segments in the OU/LA study area are forecast to
operate at poor levels of service (LOS E or F). A range of improvernents for the freeway network
needs to be explored to meet forecast travel demand. Improving the operating efficiency of the
existing freeway infrastructure will be important in order to maximize ftraffic flow. However,
cperational improvements alone will not be able to serve forecasted Yaar 2030 traffic volumes.
Additional freeway capacity is necessary to serve anticipated traffic volumes and to ensure the
continued economic growth of Southem California® (pp. 6-7).

Freeway system improvements identified in the OC/LA Intercounty Study {p. 13} include:

. 1-406 Freeway. 1-405 freeway improvements consist of adding cne general purpose lane
in each direction and auxiliary lanes in several |ocations in Orange County from
Brookhurst Street to the 1-605 freeway and adding a second HOV lane in each direction
from the SR-22 freeway lo the 1605 freeway,

SR-22 Freeway. Improvements on the SR-22 freeway include constructing HOV direct
connactors to the 1-405 freeway as part of the West Orange County Connectors project.

1605 Freeway. Improvements on tha 1605 freaway include improving freeway access
and arterial cannection in the communities of Cypress and Los Alamitos. New freeway-
to-freeway direct connector HOV ramps to [-405 are also planned as part of the West
Orange County Conneclors project.

- I-5 Freeway. Improvements on this freeway include adding one general purpose lane
and one high occupancy vehicle (HOV) lane in each drrection in Los Angeles County
from Rosemead Boulevard to the OCILA county line, as well as adding one general
purpose lane ard one HOV lane in each direction in Orange County from SR-91 to the
OC/LA county line, The seclion belween SR-57 and SR-31 in Orange County is also
scheduled to be improved through a restriping and minor capacity enhancement that
would result in the addition of one more fane in each direction. This additional lane would
widen the freeway to a total of 12 lanes (six in each direction) and could be either an
additional gereral purpose lane or an additional HOV lane,

San Diego Freeway Improvement Project July 2012
City of Seal Beach Faga 151

238

March 2015

R1-GL-148

I-405 IMPROVEMENT PROJECT



FINAL ENVIRONMENTAL IMPACT REPORT/

ENVIRONMENTAL IMPACT STATEMENT APPENDIX R1 DRAFT EIR/EIS RESPONSE TO COMMENTS

GL14 Continued

Draft Envirenmental Impact Report | Statement
CH No. 2002091001

. SR-57 Freeway. Improvements on the SR-57 freeway including the addition of a new
norhbound truck chimbing lane from Lambert Road to Tonner Canyon Road and adding
a new northoound general purpose lane from Orangewood Avenue fo Lamber Road,
Bolh projects would occur in Orange County. The 2030 Baseline projects also include
reconfiguring the existing intarchange al Lamberl Road and adding a southbound off-
ramp iane at that location. The construction of HOV drop ramps to Ceritos Avenue is
also included,

. SR-91 Fresway. Baseline improvements on SR-81 include the addition of one
westocurnd general purpose [ane in Orange Counly from I-5 1o SR-57.

= SR-60 Freeway. Baseline improvements for SR-60 nclude the addifon of ane HOW
lane in cach direction in Los Angeles County from 2805 to Brea Canyon Road.

One of the “key issues”™ dentified in the OC/LA intercounty Study is the need for interagency
coordination. The study states that “[iincreased coordination between agencies 1s essential for
the successful implementation of transportation improvements. There are also significant
apportunities for cities lecated aleng the county line 1o use this study effort to increase
coordination and cooperalion on local transponation issues” {(p. 7). Although published in 2008,
it is noted that the OCJ'LA Irttercouf\n.l Study is neither referenced in nor is iis needs assezsment
andfor alt in the DEIR!S. Similarly, no evidance of "interagency
coordination” between OCTA and LACMTA is presented in the DEIRSS.

Caitrans’ “Corridar System Management Plan (CSMP) - Oranga Counly SR-22 Comprehensive
Performancs Assessment and Causality Analysie, Final Draft” (May 4, 2008) was prepared as
part of the “Orange County State Route 22 Corridor System Management Plan™ (CSMP)
development process, as required by the Galifornia Transpotaton Commission (CTC) for
corrdors tha! have received funding fram the Corrider Mabilty Improvement Account (CMIA)
approved by the voters in 2006, The CMIA will partially fund the construction of HOV connectors
between the SR-22 and |-405 Freeways, as well as the 1-405 and 1-805 Freeways. Since il has
already been delineated as part of a previous planning process, those freeway segments
comprising the CSMP constitutes a logical “corridor’ (including the roadway facility, major
interchanges and relative demands at these interchanges, rail and fransit services alorg the
freeway facifity, major Intermodal facilities around the corrider, and spacial event facifities/trip
generators} for the purpose of the environmental assessment for the propesaed action,

Az described therein, “[tihe swdy corddor includes porions of three state routes, SR-22, 1-405,
and I-505 in Orange County, The corridor begins at an interchange involving all three freeways
at the Los Angeles County border. From there, the corridor runs east along SR-22 (Garden
Grove Freeway) to SR-55. The comidor also runs southeas: along |-408 (San Diego Freeway)
unit it reaches 1-5 (Golden State Freeway) just outside Irvine. The comidor includes a shod,
one-mile section of 1-605 (San Gabriel River Freeway) as it heads north from the Los Alamitos
Curve (SR-22/1-405/-605) inlerchange to the Los Angeles County border” (p. 18).

Alternatively, if the OCTA has only “$500 million” dollars available and the estimated cost of the
proposed 16-mile impre are projected at “$1.7 billion,” to the extent that the Lead
Agency saeks to define the project as containing “independent utifity,” then a legical comder-
basad allernative is to define the project not as an “approximately 16-mie” (p. 1-23) corridor but
as a 47-mile corridor ($500 millionf$1.7 billlon x 15 miles = 47 miles) constructitle with the
funding now available.
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7.3 Performance-Based Investment Strategies

As indicated in Caltrans' RCR, wilh regards to the formulation of improvement plans for the |-
405 Freeway, the Department nctes that the nroposed route "concept calis for a new strategy
emphasizing system and | |mpmv‘emerrts of our existing freeway

system in a way that izes the carrying farred to as Traffic Operations Strategies
(TOPS). It is an operational strategy that will maximize the utilizaven of the existing urban
freaway system through perf based i it ies. Currently, the district with

the cooperation of the other southern California districts is developing a system wide concept
report for Southern California. If fully implemented, the concept for this route could improve to a
Lavel of Service (LOS) of 'E’ which will reduce delay to motorists and the trucking industry”
(Summary). As indicated therainc “The RCR contains the Department's goals for the
development of each route in terms of Level of Service (LOS). One of the Depariment’s goals Is
the proposed concept of Traffic Operations Strategies (TOPS). The RCR broadly identifies the
nature and extent of improvements needad to reach thase goals” (p. 2).

Under the proposed action, the Department's approach appears to be based on a planning
cencept that starts with “what can we squeeze in® or “what doas not appear to cost too much”
(aly hough the "preferred project” presently exceeds available funds by 340 percent} and then

determining what the level of service bacome (in this case continuarce of primarily LOS "F
ions). A perf based approach would slart with a speul‘l. pesformance goal (ag.,
LOS “E” condlllons in all GP lanes) and ining what fi il and other

actions are needed for its attainment. As indicated in the RCR:

TOPS was proposed by Caltrans Districts 7, 8, 11 and 12 to maximize utilization of
the existing urban freeway system through p d strategies.
TOPS recommends improvements for this route, incleding programming, funding and
comprehensive system management. A syslem wide concept report for Southern
California is being developed. Full implementation of TOPS will take place over a 5-
10 year span depending cn the level of improvement required and available funding.
As a result of TOPS, the concept for this route anlicipates Level of Servica (LOS) of
“E” or better with minimal celay to motorists and the trucking industry.

In the past, Caltrans Route Concept Reports focused on adding mixed flow er high
accupancy vehicles lanes {HOV) in locations were the existing/projected fraffic shaows
LOS “F" {stop and go condition). Widening alone is no longer the best solution to
meet the existing and projected demand on the system.

Transportation professionals, looking for better ways to improve the overall
performance of the system, believe the most cast effective and efficient solution is to
maximize capacity on the existing faciiity and maintain a steady flow of wraffic by
implementing a series of traffic operations strategies. For example, freeway capacity
for a 4-lane freeway is 9,200 vehicles per hour (2,300 vehicles per lane). During peak
congestion with stop and go conditions, freeway capacily is reduced to about 6,000
vehicles per hour (1,500 vehicles per lane). if smooth, free flowing operational
conditions could be maintained throughout the system, a freeway would canry about
30% more vehicles than a congested facility (emphasis addad) (pp. 20-21)

specified corespanding “level of service standards” (Ordinance No. 2)? What freeway ard non-

Are freeways and arterial streets designed for peak or non-peak-hour periods? What are |h}
241
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freeway improvements and cother actions would be necessary to generally achieve LOS "E7
conditions alang the designated “corridar,” based not on a 100 percent fraquency but based on
a reasonable and specified percentile?

74

VMT Reduction Alternatives

As indicated in Table 7 {Induced Travel Demand in Increased Vehicle Mies Traveled) herein,
the Lead I\@ency acknowledges that the proposad freeway improvements will increase VIMIT by

1,013,000 miles/year. Increasing VMT adds both to congestion and mobile scurce emissions.
As a result, other alternative sirategies could include those that decrease exsting or diminish
the projected growth of VMT over the planning period.

7.5

Operational Alternatives

A wide range of operational altamatives should be considered by the Lead Agency. A number
of distinct operational stralegies are identified below.

TMS master plan. As indicated in “California Interregional Stale Highways - Major
Planning Considerations, Trends, and Implications” (Caltrans, January 2010}

Caltrans, in collaboration with regional and local pariners, relies on the
development of the CSMPs to manage corridor mobility and operations now
and in the fulure. The CSMPs are based upon lhe concepls in Callrans'
Transportation Management System (TMS) Master Plan that was required by
the California State Legislature in 2004, The TMS Masler Plan is the
foundation of the transperiation component of the Gevernor's Strategic
Growth Plan (SGP). This system management approach wiil restore
productivity to the State's transportation system, improve comidor throughput,
enhance frave! time reliabiity across all corridor elsments, and support
economic growth. The TMS Master Flan identifies three principal elements
that will help restore productivity, These are: trafiic control (such as ramp
meters and improved signal timing on loccal arlerials), incidenl management,
and traveler information. These elements must be built on a strong foundation
of detection in order to measure freeway performance. Aggressive
deployment of these TMS elementz could, on the freeway system alone,
increase producivity by 20 percent, reduce projected congesiion by 20
percent, and improve travel tme reliability by 10 percent (p. 3)

Absent from the DEIRSS is any reference to either Calirans' TMS Master Plan or to its
“three principal elements™ (i.e., traffic control, incident management, and traveler
information). Since those elements have the polential to increase productivity and
reduce congestion (by 20 percent) and improve travel time reliability (by 10 percent),
their implementation would appear to aliow for the cost-effective attainment of the Lead
Agency's PEN and project objective.

Conversion of existing GP lanes to HOV lanes. Section 21655.5 of the California
Vehicle Code states that Caltrans and local authoriies may “authorize or permit
exclusive or preferential use of highway lanes for high-otcupancy vehicles” provided that
engineering studies are on safety, capacity, and delay. Similary, Section 149
of the California Streets and Highways Code states thal “designated lanes on existing
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highways® may be authorized for bus only or bus and HOV use. Despite that
authorization, unaddressed is the relalively inexpensive option of converting existing
general purpose (mixed-flow] lanes to HOV lanes,

Dual HOV lanes. In addition, the DEIR/S states that {a] ‘buiid' option that has besn
censidered is provision of dual HOV lanes in each direction. This option was considered
dunng the MIS phase of project development and eliminated from further consideration
2s described in Secton 2.2.5 Elminated Alternative Dewveloped after PSRPDS™ (p.
3.1.6-82). There is no “Saction 2.2.5" with that titie or subject content in the DEIR/S.
Section 2.27 (Alternatives Consi but EX i from Future O {p. 2-27)
does nol appear to includes a discussion of a “dual HOV lane” allernative.

The Lead Agency asaens that the pmposed action is consistent with the (outdated) RTP.
Howsaver, as indi in the “C t Strategy” of the 2012
RTPISCS, the ‘n.lmng item ig mduded in the “CMP Toglbox™ “An HOV lane is a
dedicated lane(s) along a freaway or arierial dedicated 1o vehicles with more than ane or
two occupants. Increases corridor capacity while af the same time provides an incentive
for single-occuped drivers ta rideshare. On average, a HOV lane in Los Angeles County
accommodates 1,300 vehiclas or 3,300 people per hour during peak periods, and the
county HOV system serves approximately 331,000 vehicle trips or 780,000 person trps
per day” {emphasis added) (p. 27). in furtherance of that strategy, both a “dual HOV
lanes in each direction” alternative and prohibition on use of HOT lanes by SOVs
considered potentially viable atematives that warrant the subsequent analysis by the
Lead Agency.

Truck only toll lanes. As reported in the Georgia State Road and Tollway Authority's
“Truck Only Toll Facilites: Potential for Implementation in the Allantic Region, Final
Report” (July 18, 2005).

TOT [truck only toll] lanes offer a variety of potential benefits for commergial
vehicles, other travelers and for transportation agencies. Such lanes can: 1)
Enhance transperiation options. Shippers and service providers will have the

option of traveling more reliable routes in the Allanta region, especially during
peak periods. [2] Impram safely and efficiency in the road cormider. By
to use the TOT lanes, the mix of vehicles
remalnll'lg |r the freeway becomes more uniform. Thus, not as many trucks
and personal vehicles will be sharing the same roadway as previously. This
should improve the efficiency of travel on the road, as well as reduce the risk
of truck/automobile crashes. [2] Improve freight productivity. The efficiency of
freight movement in ard arcund major metropolitan areas will likely be even
more of a concem to the business community in the fulure. In addition, for
logistics centers fike Atlanta, fraight mobility and productivity couid became an
important factor in the competitiveness of Atlanta versus other comparable
regions. TOT lanes can greatly imprave commercial vehicie productivity [4]
Manage congestion levels for truck travel and improve general purpose
highway congestion. By imposing fees when demand levels reach capacity en
TOT facilities, the level of congestion on TOT facilities is confrelled. If a large
number of trucks are removed from the general purpese lanes and the local
road network, congestion levels might be reduced for cther traffic as well. [5]
Geanerale revenue for TOT lane operation. In order to manage traffic ieve's on
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